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18.  Mediation of international water 
disputes — the Indus, the Jordan, 
and the Nile Basins interventions

 Salman M.A. Salman*

INTRODUCTION

Actual and potential disputes over the sharing and management of inter-

national watercourses are on the rise. This situation is exacerbated by a 

number of factors, the most important of which are the large number of 

shared watercourses, and the steady growth in population that is leading 

to more demands for water resources. It should be recalled that more than 

300 river basins are shared by two or more states, and “these basins cover 

about 45% of the earth’s land surface, account for about 80% of global 

river flow and affect about 40% of the world’s population.”1 In addition, 

more than 200 aquifers are shared by two or more states. Although more 

than 3600 treaties on shared watercourses have been signed since AD 805, 

the majority of those agreements relate to navigation and boundaries, and 

only about “300 are non-navigational and cover issues related to water 

quantity, water quality and hydropower.”2 

The absence of a globally binding treaty for regulating the sharing and 

uses of international watercourses is another factor for the rise of disputes. 

Although adopted by the United Nations General Assembly in May 1997, 

the United Nations Convention on the Law of the Non-Navigational 

Uses of International Watercourses (Watercourses Convention, or the 

Convention) is still to command the necessary number of ratifications 

and accession to come into force.3 As of September 30, 2012, 28 states 

* Academic researcher and consultant on water law and policy; former Lead 
Counsel and water law adviser, Legal Vice Presidency, The World Bank.

1 See World Commission on Dams, Dams and Development, A New 
Framework for Decision-making (Earthscan, London, 2000), at 15–16. 

2 See World Commission on Dams, supra note 1, at 174.
3 The Convention is annexed to U.N.G.A. Res. 51/229, May 21, 1997, 
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have become parties to the Convention, seven states short of the 35 parties 

needed for the Convention to enter into force and effect.

Furthermore, few shared watercourses are governed by agreements 

regulating the uses, management and sharing of such watercourses. Even 

when such agreements are concluded, they, in most cases, do not encom-

pass all the riparians to the said watercourse. Moreover, the interpretation 

and application of some such agreements have themselves given rise to 

disputes between the parties.

Mediation has been viewed as one important mechanism for avoid-

ing and resolving international water disputes. This chapter provides an 

overview of the conceptual framework for mediation, the different ways 

in which the term has been used, and the major components of mediation. 

It then analyzes three case studies of mediation of international water 

disputes—the Indus, the Jordan and the Nile Basins—and highlights the 

factors that influenced the outcome in each of these case studies. The 

chapter concludes by drawing some lessons for guiding other mediation 

efforts over shared watercourses.

The terms “disputes” and “mediation” are used in this chapter in a 

wider sense than they may generally be understood to mean. The chapter 

adopts and follows the definition for disputes pronounced by Millar and 

Sarat when they stated: “Disputes begin as grievances. A grievance is an 

individual’s belief that he or she (or a group or organization) is entitled 

to a resource which someone else may grant or deny [. . .] A dispute exists 

when a claim based on a grievance is rejected either in whole or in part. It 

becomes a civil legal dispute when it involves rights or resources which 

could be granted or denied by a court.”4 Along those lines, the chapter 

uses the term disputes to include grievances as well as situations of denial 

of claims by one of the parties, resulting in differences between them. 

Similarly, this chapter follows the United Nations’ more inclusive defini-

tion of the term “mediation” to mean “a distinctive method for facilitating 

a dialogue between parties to an international dispute, aimed at scaling 

down hostilities and tensions, and for achieving, through a political 

process controlled by the parties, an amicable solution of an international 

dispute.”5 As discussed below, this definition encompasses a number 

adopted by a vote of 103 for and 3 against, with 27 abstentions. See also 36 ILM 
700 (1997).

4 See R.E. Miller & S. Sarat, Grievances, Claims and Disputes: Assessing the 
Adversary Culture, 15 Law and Society Review 525 (1980–1981) (italics in the 
original).

5 See United Nations, Handbook on the Peaceful Settlement of Disputes 
Between States (New York, 1992), at 41. 
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362 International law and freshwater

of methods that vary in intensity and engagement by a third party for 

dispute resolution, starting with the simple process of dialogue facilitation 

between the contending parties. 

THE CONCEPTUAL FRAMEWORK FOR 
MEDIATION 

The United Nations definition of the term “mediation” referred to above 

includes varying methods of intervention by a third party. It can start with a 

low-intensity intervention, known as good offices, whereby the third party 

would only encourage resumption of negotiations and provide the parties 

with a channel of communication, basically facilitating the dialogue. The 

third party can go further in its intervention and try to refine the parties’ 

proposals and bridge the gap between them, which is the typical type of 

mediation.6 The process can involve a more proactive approach in which 

the third party would investigate the dispute and present the parties with 

his own proposals, which is known as conciliation.7 

However, the term “mediation” has been generally used in a generic 

sense to refer to any of those methods. Indeed, for some authors “[m]edia-

tion and good offices are, however, very similar and the terms are usually 

employed indifferently rather than as labels for distinct approaches to 

dispute settlement.”8 One main reason for referring to any of the three 

modes of intervention under the generic term of mediation is because 

the extent of the intervention of the third party can only be known and 

gauged, in most cases, after the process is completed.

The use by international instruments of good offices and mediation as 

means for peaceful settlement of international disputes dates back to The 

Hague Convention for the Pacific Settlement of International Disputes of 

July 20, 1899. The Convention stated in Article 2: “In respect of serious 

disagreement or conflict, before an appeal to arms, the Signatory Powers 

agree to have recourse, as far as circumstances allow, to the good offices 

6 For a more detailed analysis of good offices and mediation, see S.M.A. 
Salman, Good Offices and Mediation and International Water Disputes, 
in Resolution of International Water Disputes (International Bureau of 
the Permanent Court of Arbitration ed., Kluwer Law International, The Hague, 
2003), at 155.

7 See J.G. Merrills, International Dispute Settlement (Cambridge 
University Press, 2001), at 27. 

8 See J. Collier & V. Lowe, The Settlement of Disputes in International 
Law – Institutions and Procedures (Oxford University Press, 1999), at 27. 

LEB 9781781005088 PRINT.indd   362LEB 9781781005088 PRINT.indd   362 21/11/2012   13:1521/11/2012   13:15



 Mediation of international water disputes   363

or mediation of one or more friendly Powers.”9 The same provisions were 

reiterated in the 1907 Hague Convention for the Pacific Settlement of 

International Disputes.10 It is noteworthy, however, that the terms “good 

offices” and “mediation” are not defined by either Convention, and actu-

ally, the two Conventions seem to have used the two terms interchange-

ably, and to mean one thing: a role for a third party in the resolution of the 

dispute. This is apparent from Article 7, which mentioned only mediation, 

and Article 8, which dealt with special mediation with no reference to good 

offices in either Article. 

Article 33 of the Charter of the United Nations (UN Charter) goes 

beyond the two Hague Conventions and lays down a number of methods 

for resolving disputes. Such methods include “negotiation, enquiry, medi-

ation, conciliation, arbitration, judicial settlement, resort to regional agen-

cies or arrangements, or other peaceful means of their own choice.”11 It 

is worth noting that the UN Charter does not include “good offices” as 

one of the methods of resolving disputes. The omission of “good offices” 

as a means of third party intervention can perhaps be attributed again to 

the general conception that the two terms, good offices and mediation, are 

used interchangeably.

The United Nations Watercourses Convention is quite elaborate with 

regard to dispute settlement procedures. Article 33 (1) gives precedence 

to any agreement between the parties for dealing with any dispute. In the 

absence of such agreement, the parties are required to settle the dispute by 

peaceful means in accordance with the provisions specified in that Article. 

Paragraph 2 of Article 33 lays down the different methods for resolution 

of the dispute. It states: “If the parties concerned cannot reach agreement 

by negotiation requested by one of them, they may jointly seek the good 

offices of, or request mediation or conciliation by, a third party, or make 

use, as appropriate of any joint watercourse institutions that may have 

been established by them or agree to submit the dispute to arbitration or 

to the International Court of Justice.” Thus, good offices, mediation and 

conciliation are all specified in the Watercourses Convention.

The third party mediating a dispute could be an individual or a group 

of individuals, a state or a group of states, or a regional or international 

 9 For the text of the 1899 Convention, see 187 C.T.S. 4100; see also 1 A.J.I.L., 
Supp 107.

10 For the text of the 1907 Convention, see 54 L.N.T.S 435.
11 For the text of the UN Charter, see 1369 U.N.T.S., 181. Article 33 of the 

Charter should be read together with Article 2(3) of the Charter, which urges all 
Member States to settle their international disputes by peaceful means in such a 
manner that international peace and security, and justice, are not endangered. 
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organization.12 An individual mediator has the advantage of acting more 

freely in the mediation process and is not encumbered by the world politics 

outside the dispute, which usually affect states and official mediators.13 

In some cases, more than one player could be involved simultaneously in 

trying to resolve a dispute.14 

The offer of intervention could come from the third party itself upon 

its own initiative,15 or upon a suggestion from a fourth party,16 or could 

be requested by one or both parties to the dispute. It could be resorted to 

by one of the parties to the dispute as an invocation of treaty provisions 

calling for the use of mediation as a means of dispute settlement,17 but 

12 It has been noted by some experts that “regional organizations always 
mediate within the same cultural and value systems – and this, it seems, pro-
motes agreement more than any other factor.” See Resolving International 
Conflicts – The Theory and Practice of Mediation (J. Bercovitch ed., Lynne 
Reinner Publishers, London, 1995), at 27.

13 See H.G. Darwin, Mediation and Good Offices, in International 
Disputes – The Legal Aspects, Report of a Study Group of the David Davies 
Memorial Institute of International Studies (Europa Publications, London, 
1972), at 86.

14 One example where more than one player was simultaneously involved 
in trying to resolve a dispute was the mediation efforts of the United States of 
America and the United Nations over the Falklands/Malvinas dispute between the 
United Kingdom and Argentina; see Merrills supra note 7, at 312. Similarly, the 
negotiations that were carried out in Naivasha, Kenya, between representatives 
of the Sudanese government and the Sudan People’s Liberation Army/Movement 
(SPLA/M) between 2002 and 2005 were conducted under the mediation of the Inter-
Governmental Authority for Development (IGAD), as well as the United States, 
United Kingdom and Norway. See the 2005 Comprehensive Peace Agreement 
between the Government of Sudan and the Sudan’s Peoples Liberation Movement/
Army, available at: http://www.sd.undp.org/doc/CPA.pdf. See also W. Waihenya, 
The Mediator: Gen. Lazaro Sumbeiywo and the Southern Sudan Peace 
Process (Kenway Publications, Nairobi, 2006); H.F. Johnson, Waging Peace in 
Sudan – The Inside Story of the Negotiations that Ended Africa’s Longest 
War (Madarek for Publishing and Advertising, Khartoum, 2011).

15 Some experts argue that the chances of a successful resolution to the conflict 
may be better if the request for mediation comes from both parties themselves, since 
this would indicate clear commitment from both of them to the mediation process, 
as opposed to being suggested by the third party. See J. Bercovitch, Resolving 
International Conflicts – The Theory and Practice of International 
Mediation (Lynne Reinner Publishers, 1995), at 28.

16 As we shall see in the next part of this chapter, the intervention by the 
World Bank in the Indus waters dispute between India and Pakistan came as 
a result of a suggestion by a fourth party, Mr. David Lilienthal, the former 
Chairman of the Tennessee Valley Authority (TVA); see infra note 34.

17 The 1899 and 1907 Hague Conventions for the Pacific Settlement of 
International Disputes are examples of such treaties. See supra notes 9, 10.
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under no circumstances can it be imposed upon the parties. Indeed, in all 

those circumstances, the intervention by the third party has to be accepted 

explicitly by both parties, in most cases either by each party separately in 

writing, or through a written agreement between the parties. The consent 

to the offer of intervention by the third party carries with it acceptance of 

the third party as a credible player, and the expectation that the third party 

would play an impartial role in the attempts to resolve the dispute. It also 

carries with it an acknowledgement that the dispute is no longer a bilateral 

issue confined to the disputing parties, and from now on it is a legitimate 

matter of international concern.18 However, it should be emphasized that 

the acceptance of mediation, and of the mediator, does not carry with it a 

prior commitment either to continue with the mediator to the end, or to 

accept the suggestions of the third party. The parties are at liberty to walk 

out of the mediation at any time, and are under no obligation to accept 

any of its suggestions.

The role of the mediator is summarized in Article 4 of the two Hague 

Conventions. The Article states that “the part of the mediator consists 

in reconciling the opposing claims and appeasing the feeling of resent-

ment which may have arisen between the states at variance.”19 Because 

mediation is an informal procedure and is resorted to on an ad hoc basis, 

and because each dispute and disputants are different from others, there 

should not be an exact road map to be followed, or a specific menu of 

items to be implemented. However, components of mediation, depending 

on the nature of the dispute, could include: 

the communication function, clarification of issues, drafting of proposals, 
search for areas of agreement between the parties, elaboration of provisional 
arrangements to circumvent or minimize issues on which the parties remain 
divided as well as alternate solutions etc., with the primary goal of an early 
and fundamental resolution of a dispute. It is important to demonstrate to the 
parties to a dispute that the prospective mediator understands their respec-
tive positions, is not biased against any of them and has the necessary skills to 
perform the function in the particular dispute.20

Mediation is likely to result in a compromise, and offers each party to the 

dispute something. Because of this expectation, it is more popular than 

arbitration or adjudication, both of which are, by and large, more of a 

zero-sum game, or winner-take-all endeavor. In this way, mediation also 

18 See Merrills, supra note 7, at 31.
19 See supra notes 9, 10.
20 See UN Handbook on the Peaceful Settlement of Disputes Between 

States, supra note 5, at 42.
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helps the parties save face, and provides an incentive for accepting a role 

for a third party and for a peaceful settlement of the dispute.

Mediation is more likely to be acceptable to both disputants when there 

is a stalemate, or when other options, particularly the military option, 

were tried and did not work. Moreover, mediation is a more suitable 

forum for providing concessions and reaching a compromise than direct 

negotiations. It is politically easier to make concessions to, or through, a 

third party than directly to the other disputant. Accordingly, for media-

tion to be successful, the mediator needs to be proactive, impartial in per-

ception as well as in reality, capable of easing the tension and of assisting 

in confidence-building. Moreover, he needs to act as an effective channel 

of communication and to determine the right moment to intervene with 

his own suggestions. He also needs to be flexible enough to accommodate 

the views of the parties without taking sides, and to influence their views 

in the direction of a settlement. In brief, he needs to have the leverage to 

gain concessions from each party so as to satisfy both parties. Thus, the 

more leverage the mediator has, the more influential he is likely to be. 

And with leverage and influence the chances of the mediator for reach-

ing an acceptable settlement are enhanced. This is because “[l]everage or 

resources buttress the mediator’s ability to facilitate a successful outcome 

through the balancing of power discrepancies and enhancing of coopera-

tive behavior.”21 

Susskind and Babbitt suggested five preconditions for effective interna-

tional mediation: (a) disputants must realize that they are unlikely to get 

what they want through unilateral action; (b) the alternative to agreement 

must involve unacceptable economic or political costs; (c) the representa-

tives of the disputants must have enough authority to speak for whom 

they represent; (d) other international or regional interests with a stake in 

the dispute must exert pressure for a resolution; and (e) a mediator must 

be available who is acceptable to all sides.22

Mediation is a very demanding and labor-intensive endeavor, and often 

a thankless job. One question that needs to be addressed concerns the 

mediator’s interests and motives in intervening in the dispute and trying to 

resolve it. The answer to this question depends on who is the third party. 

The United Nations and the regional organizations are fulfilling their 

21 See Bercovitch, supra note 15, at 26. 
22 See L. Susskind & E. Babbitt, Overcoming Obstacles to Effective Mediation of 

International Disputes, in J. Bercovitch & J. Rubin, Mediation in International 
Relations – Multiple Approaches to Conflict Management (Saint Martin’s 
Press, New York, 1992), at 48.
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mandate when they mediate a dispute,23 and are improving their image 

when they do so successfully. A number of reasons prompted the World 

Bank to intervene in the Indus dispute between India and Pakistan. The 

Bank was unable because of the dispute to finance either the Bhakra-Nagal 

project in India in 1949, or the Lower Sind Barrage project in Pakistan in 

1950.24 As such, the Bank needed to get this dispute successfully resolved 

so as to be able to finance projects on the Indus River in both countries, 

as discussed later. 

Individual countries may decide to undertake the mediation because 

the dispute is either affecting them or could in some way affect them, 

thus addressing, in a way, their own concerns. A successful mediation 

also helps to enhance the prestige of a state within the region, and indeed, 

within the world community. 

Duration of the mediation is another element that needs to be addressed. 

Parties to the dispute are not going to wait indefinitely for the successful 

conclusion of the mediation efforts. Because of this, some of the treaties 

and conventions specify a period of time during which a peaceful set-

tlement of the dispute would be tried through mediation. For example, 

Article 8 of the 1899 and 1907 Hague Conventions dealt with what they 

call “special mediation,” which is proposed in case of serious differences 

endangering peace. When such an occasion occurs, the states at variance 

choose respectively a power to which they entrust the mission of enter-

ing into direct communication with the view of preventing the rupture 

of pacific relations. Article 8 fixes the period of mediation as 30 days, 

during which “the States in conflict cease from all direct communication 

on the subject of the dispute, which is regarded as referred exclusively to 

the mediating Powers, which must use their best efforts to settle it.”25 

Similarly, the parties are at will to fix by agreement the duration of the 

mediation efforts of the third party. 

Moreover, either of the two parties to the dispute is at will to walk 

out of the procedures any time during the process, thus putting an end 

23 The mandate of the United Nations, as specified in Article 1 of the 
Charter, is to maintain international peace and security, and to that end to take 
effective measures for the prevention and removal of threats to peace. See United 
Nations Charter, supra note 11.

24 See R. Krishna, The Evolution and Context of the Bank Policy for Projects 
on International Waterways, in International Watercourses – Enhancing 
Cooperation and Managing Conflict (Salman and Boisson de Chazournes 
eds., World Bank Technical Paper No. 414, 1998), at 31. 

25 See Article 8 of each of the Hague Conventions on Pacific Settlement of 
International Disputes (1899 and 1907), supra notes 9, 10.
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to  mediation. Similarly, the mediator himself may put an end to the 

mediation efforts by conveying that to the parties to the dispute. Thus, 

either party to the dispute, or both parties to the dispute, or the mediator 

himself, can put an end to the mediation efforts.26

As mentioned earlier, the mediation process is not binding on the 

parties, and under no circumstances does it, by itself, result in obligations 

to any of the parties. The Hague Conventions state that good offices and 

mediation have exclusively the character of advice and never have binding 

force.27 However, if the mediator succeeds in resolving the dispute, the 

outcome will have to be reflected and included in a binding document, 

such as an agreement, treaty, exchange of letters, or memorandum of 

understanding signed by the parties. It is the agreement that translates the 

rights and obligations of the parties, and not the mediation process that 

resulted in the agreement.

It is not unusual for the agreement to be signed by the mediator (in 

addition to the parties) as a witness. The mediator does so either in his 

or her personal capacity, or as a representative of the organization that 

conducted the mediation. Actually, the Indus Waters Treaty has been 

signed by the World Bank, not as a witness, but for the purposes specified 

in certain Articles and Annexures of the Treaty, as discussed in the next 

part of this chapter.28

Thus, it can be concluded that mediation is a political process control-

led by the parties for facilitating dialogue, easing of tension and trying 

to achieve an amicable solution to the dispute. The process is likely 

to give each party to the dispute something to walk away with, unlike 

the judicial process, which results in most instances in a winner-take-

all judgment. This is likely to make the resolution of the dispute more 

implementable, and implementation of the resolution more sustainable. 

The second part of this chapter reviews three cases of mediation of inter-

national water disputes, and analyzes the reasons for the success and 

failure in each case.

26 See in this connection Article 5 of the two Hague Conventions, which 
state: “The functions of the mediator are at an end when once it is declared by 
either one of the parties to the dispute, or by the mediator himself, that the means 
of reconciliation proposed by him are not accepted.”

27 See Article 6 of each of the two Hague Conventions, supra notes 9, 10.
28 Another example in which the third party signed the agreement is the 

Comprehensive Peace Agreement between the Government of Sudan and the 
Sudan’s Peoples Liberation Movement/Army, supra note 14.
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THE CASE STUDIES OF THE INDUS, THE JORDAN, 
AND THE NILE BASINS INTERVENTIONS

The three case studies of mediation of the disputes over the Indus, the 

Jordan, and the Nile Basins offer quite rich and diversified literature for 

the process and the underlying reasons for success and failure of mediation 

of international water disputes. The World Bank was able, after almost 10 

years of active mediation between India and Pakistan, to achieve a fair and 

sustainable resolution of the Indus waters dispute. However, United States 

efforts to mediate the Jordan River dispute ran into major difficulties and 

failed to achieve the intended purposes. The ongoing mediation efforts 

of the World Bank and a number of other donors, including the United 

Nations Development Programme (UNDP), to resolve the disputes over 

the sharing and management of the Nile Basin have not succeeded, after 

more than 13 years, in achieving the intended results. Although the media-

tors have not officially put an end to their efforts, recent developments in 

the Nile Basin, as will be discussed later, do not bode well for the media-

tion process. Each of these case studies is discussed briefly below.

The Indus River Dispute

The Indus river system comprises the main river Indus and its major 

tributaries: the Kabul, the Swat and the Kurram from the West; and the 

Jhelum, the Chenab, the Ravi, the Beas and the Sutlej from the East. The 

main river of the system, the Indus, and its main tributary in the east, 

the Sutlej, both rise in the Tibetan plateau in China. The Kabul and the 

Kurram rivers originate in Afghanistan. Most of the Indus basin lies in 

India and Pakistan, with only 13 percent of the catchment area situated in 

China and Afghanistan.29 Thus, China and Afghanistan are also riparian 

states to the Indus River, in addition to India and Pakistan. The Indus 

Basin prior to partitioning of the subcontinent contained one of the oldest 

and largest integrated irrigation systems in the world, consisting of about 

34 000 miles of main canals and tributaries, watering more than 25 million 

acres of land, four-fifths of it in Pakistan.30 

29 For a detailed description of the Indus river system, see N.D. Gulhati, 
Indus Waters Treaty – An Exercise in International Mediation (1973); see 
also A.A. Michel, The Indus River – A Study of the Effects of Partition 
(Yale University Press, 1967); S.M.A. Salman & K. Uprety, Conflict and 
Cooperation on South Asia’s International Rivers – A Legal Perspective 
(Kluwer Law International, The Hague, 2002), at 37.

30 See E. Mason & R. Asher, The World Bank Since Bretton Woods 
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The partitioning of the subcontinent on August 15, 1947, abruptly cut 

the Indus irrigation system into two. Most of the water-rich headwater 

went to India, and Pakistan was left as the water-short lower riparian. 

Of the 13 canals of the irrigation system of the Indus basin, 10 were in 

Pakistan, two were in India, and one was divided between the two coun-

tries. No wonder the boundary commission headed by Radcliffe recom-

mended “some joint control” of the system. However, both Nehru and 

Jinah, with the rapidly deteriorating situation between the two countries, 

turned this recommendation down.31 The problem was resolved tempo-

rarily by the conclusion of a Standstill Agreement by East Punjab (India) 

and West Punjab (Pakistan) on December 10, 1947, continuing the pre-

partition flow of water until March 31, 1948.32 The Agreement expired 

on that date, and on April 1, 1948, India discontinued delivery of water 

to Pakistan, precipitating the formal commencement of the Indus dispute 

between the two countries. 

On May 4, 1948, another agreement was signed between India and 

Pakistan whereby India agreed not to withhold the flow of the waters of 

the Indus River from Pakistan without giving it time to tap alternatives. 

This was clearly a vague agreement. Pakistan interpreted it to impose an 

obligation on India to continue to allow the flow of water to Pakistan, 

while India interpreted it to require Pakistan to look for alternatives. 

Pakistan claimed historical rights, while India reserved its rights to alter 

the irrigation system within its territory. Pakistan objected to the payment 

of seigniorage, upon which India insisted. Pakistan started claiming that 

the May 1948 Agreement was concluded under compulsion, and wanted 

to refer the dispute to the International Court of Justice, while India 

insisted on the validity of the 1948 Agreement and preferred arbitration.33 

Although negotiators continued to meet in 1949 and 1950, the dispute 

continued to escalate, with no agreement in sight.

An article authored in August 1951 by Mr. David Lilienthal, former 

(The Brookings Institution, Washington, 1973), at 610. Keith Pitman noted that 
the size of the Indus irrigation system, which was about 10.5 million hectares 
(ha), was more than a million ha larger than the United States irrigation system 
that covers 9.3 million ha. See G.T.K. Pitman, The Role of the World Bank in 
Enhancing Cooperation and Resolving Conflict on International Watercourse – The 
Case of the Indus Basin, in Salman and Boisson de Chazournes, International 
Watercourses, supra note 24, at 155. 

31 See Michel, supra note 29, at 164–67. Nehru and Jinah were the Prime 
Ministers of India and Pakistan, respectively, at that time.

32 See Mason & Asher, supra note 30, at 611. 
33 See R. Baxter, The Indus Basin, in The Law of International Drainage 

Basins (A.H. Garretson et al. eds., Oceana Publications, New York, 1973), at 455.
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chairman of the Tennessee Valley Authority (TVA), suggested a role for 

the World Bank in the operation of the Indus irrigation system as one unit 

by the two countries.34 The Bank took up that suggestion. The President 

of the Bank wrote to the Prime Ministers of both India and Pakistan 

offering the Bank’s “good offices” on September 6, 1951. Both countries 

accepted the offer. Nine years later, on September 19, 1960, the Indus 

Waters Treaty was signed by India and Pakistan, with the Bank signing 

for the purposes specified in certain Articles and Annexures.35 Thus, after 

close to 10 years, the mediation efforts of the World Bank succeeded in the 

resolution of the Indus waters dispute. 

The main element of the Treaty is the allocation of the Eastern Rivers 

of the Indus River System (the Sutlej, the Beas and the Ravi) to India, and 

the Western Rivers (the Indus, the Jhelum and the Chenab) to Pakistan. 

The Treaty established the Permanent Indus Commission to oversee 

implementation of the Treaty, and laid down detailed procedures for 

settlement of questions, differences and disputes. Those and the other 

features of the Treaty are discussed in detail in the next paragraphs of this 

section, dealing with the reasons for the success of the World Bank media-

tion efforts.

One main reason for the success of the World Bank was its contin-

ued active involvement at the highest level. From the very start, Eugene 

Black, the then-President of the World Bank, was personally and directly 

involved in the attempts to resolve the dispute. The offer of the good 

offices of the Bank was sent by him to the two Prime Ministers of India 

and Pakistan.36 He corresponded regularly with them, offering ideas and 

urging concessions. He visited the subcontinent in February 1952, where 

he met with both prime ministers, thus establishing a personal relationship 

with each of them. As a result, an agreement was reached in March 1952 

outlining an approach for developing joint planning for the Indus basin 

irrigation system. While the work on the joint planning was under way, 

it was agreed that neither party would take any action to reduce the flow 

of the water to the other. The Bank appointed Mr. Raymond Wheeler, an 

engineering adviser, in May 1952, to work with the two engineering teams. 

Mr. Wheeler continued working with the two teams, and after the joint 

planning approach was abandoned in September 1953, Mr. Wheeler was 

replaced in 1954 by Mr. William Iliff, who was an assistant to the President 

34 D. Lilienthal, Another Korea in the Making?, Collier’s (No. 5, July–Sept. 
1951), at 22. 

35 For the text of the Treaty, see 419 U.N.T.S. 126.
36 See Mason & Asher, supra note 30, at 612. Both of the Prime Ministers 

replied on Sept. 25, 1951, accepting the Bank’s offer. 
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at that time, as the Bank’s chief mediator.37 Mr. Iliff was appointed as Vice 

President later, but he continued to lead the Bank’s mediating team. Mr. 

Black continued to be engaged and visited the subcontinent again in 1958, 

as well as in 1959 to work out the details of the agreement.38 This active 

and continued involvement by the Bank at the highest level must have sent 

a clear signal to the parties regarding the determination of the World Bank 

to reach a fair resolution to the dispute. 

Similarly, the commitment of India and Pakistan to the mediation 

process and to finding a fair, equitable and sustainable resolution of the 

Indus River dispute was quite apparent from the start, and involved the 

highest level of the political and technocratic echelon. As noted earlier, 

the President of the World Bank corresponded regularly with the Prime 

Ministers of the two countries, and visited them three times during the 

mediation process. Both Prime Ministers were involved in the major 

concessions made and decisions taken, and the Treaty itself was later 

signed by President Ayub Khan of Pakistan and Prime Minister Nehru 

of India. 

Equally important was the fact that the Bank did not come with a fixed, 

rigid blueprint for the resolution of the dispute. Its initial approach was 

for developing joint planning for the Indus irrigation system, as recom-

mended by Mr. Lilienthal of the TVA. However, when it became clear to 

the Bank that this approach was not acceptable to the parties, and that 

division of the waters of the Indus was the only practical solution, the 

Bank abandoned that approach. It asked the parties in September 1953 to 

prepare their own individual plans. Those plans, which were based on the 

idea of separate, as opposed to joint, development of the Indus Basin, were 

presented in October 1953.39 Based on those plans, the Bank developed 

37 Mr. Black wrote to the parties on Aug. 13, 1954, that “[t]he Bank group 
taking part in these discussions will be under the direct guidance of the Bank’s 
management. Mr. Garner and I intend to keep closely in touch with all phases of 
the work and to be available for participation when necessary. However, I think, 
that the management will have to play not only a more active, but also a more 
continuous, role than it did in the earlier phase of the Bank’s participation, and 
we have therefore decided that Mr. Iliff will represent management as day-to-day 
head of the Bank team. . . .” For the content of the letter, see, Gulhati, supra note 
29, at 170–72. Mr. Robert L. Garner was Vice President of the Bank at that time.

38 In their 1959 visit to the subcontinent, Black and Iliff carried with them the 
final heads of agreement of an Indus Waters Treaty, which were discussed with the 
Prime Minister of India and President of Pakistan. 

39 The Indian plan allocated 29 million acre-feet (MAF) of the waters of 
the Indus to India, and 90 MAF to Pakistan (the total being 119 MAF). The 
Pakistani plan allocated 15.5 MAF to India, and 102.5 MAF to Pakistan (the 
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its own proposal, which called for the allocation of the Eastern Rivers 

exclusively to India and the Western Rivers exclusively to Pakistan.40 

However, when Pakistan objected to this proposal, claiming that there 

were not enough waters in the Western Rivers to replace Pakistan’s exist-

ing uses of the Eastern Rivers, the Bank agreed to look into the matter. 

After further studies of the objection, the Bank agreed with Pakistan and 

issued an Aide Memoire on May 21, 1956, adjusting its 1954 proposal to 

include the need for additional storage reservoirs in the Western Rivers to 

provide Pakistan with an adequate supply of water.41 

One other reason for the Bank’s success was its ability to obtain con-

cessions from both parties throughout the duration of its mediation. The 

first concession was that neither party would take any action to reduce 

the flow of waters to the other. When Pakistan decided to walk out of 

the negotiations to show its disagreement with the Bank’s proposal of 

allocating the rivers of the Indus system, the Bank threatened that if 

negotiations were not resumed, the Bank would end its mediation, and 

make the reasons known publicly, thus extending its persuasion to pres-

sure.42 This prompted Pakistan to reconsider its decision. When India 

decided that the negotiations were dragging on for too long, and that 

India was no longer bound by the 1952 Standstill Agreement, the Bank 

intervened and persuaded India to stick to the Agreement. Furthermore, 

Pakistan was persuaded to abandon its claims to waters from the 

Eastern Rivers, and India to contribute to Pakistan’s replacement works, 

as discussed below. 

total being 118 MAF). After further discussion and negotiations, the Indian 
Plan was developed by allocating all the Eastern Rivers (the Sutlej, the Ravi and 
the Beas) and 7 percent of the Western Rivers (the Indus, the Jhelum and the 
Chenab) to India, and none of the Eastern Rivers and 93 percent of the Western 
Rivers to Pakistan. On the other hand, the Pakistani plan allocated 30 percent of 
the Eastern Rivers and none of the Western Rivers to India, and 70 percent of 
the Eastern Rivers and all the Western Rivers to Pakistan. For discussion of those 
plans see Gulhati, supra note 29, Chapters VI and VII; see also Michel, supra 
note 29, at 230–45; A.K. Biswas, Indus Water Treaty: The Negotiating Process, 
17 Water International 201 (1992). The total amount of water that Pakistan 
received as a result of the allocation of the Western Rivers is 97 MAF, while India 
received 22 MAF of the Eastern Rivers, with a total of 119 MAF of water for the 
whole Indus River System.

40 The Bank’s plan further envisaged a transition period of five years during 
which India would continue supplying Pakistan with waters from the Eastern 
Rivers while Pakistan would construct the necessary works for tapping alternative 
sources of waters.

41 See Baxter, supra note 33, at 460–65.
42 See Mason & Asher, supra note 30, at 617.
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The development plans of the two countries depended upon loans 

from the Bank, and that gave the Bank more leverage and influence. On 

the other hand, the Bank’s own lending and borrowing programs were 

affected by the Indus dispute, providing another reason for continued 

active involvement by the Bank. It might be recalled that, because of the 

dispute, the Bank was unable to finance the Bhakra-Nagal project in India 

and the Lower Sind Barrage project in Pakistan.43 Moreover, as President 

Eugene Black himself stated “not only did the Indus issue stand in the way 

of constructive action by the Bank in the subcontinent, it was cause for 

concern in a wider sense. With two of the Bank’s potentially largest cus-

tomers so bitterly opposed, the world’s investors might regard the Bank’s 

own prospects with a skepticism that would cripple its ability to raise 

money through borrowing.”44 

Following adjustment of the Bank’s proposal regarding allocation of 

the rivers to take into account Pakistan’s concerns, the Bank realized the 

need for additional financing for the huge cost of the works that were 

required to implement the agreement.45 Without the funds that were 

needed for carrying out such works, there would simply be no agreement. 

The Bank was, however, successful in mobilizing those funds, largely on 

grant basis, and in the creation of the Indus Basin Development Fund, 

which consisted of approximately 800 million dollars. This was made up 

of about 540 million dollars consisting of grants provided by the partici-

pating countries,46 174 million dollars payable by India, and a 90 million 

dollars loan from the World Bank. The works to be financed under the 

Fund included, inter alia: eight link canals nearly 400 miles long for 

transferring water from the Western Rivers to areas formerly irrigated 

43 See Krishna, supra note 24.
44 See Mason & Asher, supra note 30, at 612 (quoting Eugene R. Black, The 

Indus: A Moral for Nations, New York Times, Dec. 11, 1960.
45 The World Bank made a distinction between works needed to replace 

water when the basin was divided between India and Pakistan (replacement works) 
and the development works desired to enhance water use by both countries. It was 
agreed only development works would be financed under the Fund. See generally, 
S.S. Kirmani, Water, Peace and Conflict Management: The Experience of the Indus 
and Mekong River Basins, 15 Water International 201–02 (1990).

46 Australia provided 6 965 000 Australian dollars; Canada 22 100 000 Canadian 
dollars; Germany 126 000 000 Deutsche marks; New Zealand 1 000 000 New 
Zealand dollars; the United Kingdom 20 860 000 Sterling Pounds; and the United 
States 177 000 000 US dollars. See Indus Basin Development Fund, Agreement 
between the Contracting States and International Bank for Reconstruction and 
Development, dated September 19, 1960. See also Baxter, supra note 33, at 469; 
Michel, supra note 29, at 251.
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by the Eastern Rivers; two storage dams, one on the Jhelum and the 

other on the Indus; power stations; 2500 tubewells; and other works to 

integrate the whole river and canal system within Pakistan.47 The ability 

to raise all those funds, largely on grant basis, no doubt gave the Bank 

tremendous strength and leverage in successfully concluding the media-

tion process.

The Bank was willing to accept a wide range of responsibilities in the 

implementation of the arrangements agreed upon under the Treaty. 

Because of those responsibilities, the Bank is a signatory to the Indus 

Waters Treaty for the purposes specified in Articles V and X, and 

Annexures F, G and H of the Indus Waters Treaty. Article V deals with 

financial provisions and included the establishment and administra-

tion of the Indus Basin Development Fund. With the disbursements of 

all the amounts under the Fund, the responsibilities of the Bank under 

this Article have been fully carried out.48 Article X, entitled Emergency 

Provisions, deals with a situation where, because of large-scale interna-

tional hostilities, Pakistan was unable to complete the replacement works 

prior to March 31, 1965. In such cases the parties would consult with the 

Bank with the view of reaching mutual agreement on what needed to be 

done. Since the period ended some time ago, the obligations of the Bank 

under this Article ceased to exist. 

Article IX deals with settlement of differences and disputes, and dis-

tinguishes between questions, differences and disputes. Paragraph (1) 

of the Article states that any question which arises between the Parties 

concerning the interpretation or application of the Treaty, or the exist-

ence of any fact which, if established, might constitute a breach of this 

Treaty shall first be examined by the Permanent Indus Commission.49 If 

the Commission does not reach an agreement, the difference would, under 

certain circumstances, be dealt with by a “neutral expert.” Annexure  F 

47 See C.M. Ali, The Emergence of Pakistan (Columbia University Press, 
1967), at 330.

48 In 1962, additional funds were added by the participating governments 
to the Indus Basin Development Fund when it was reported that such funds 
were needed to complete the necessary works. In May 1968 the Tarbela 
Development Fund was set up to supplement the funds allocated for the 
Tarbela Dam under the Indus Development Fund. See Mason & Asher, supra 
note 30, at 626–27.

49 The Permanent Indus Commission is established under Article VIII of the 
Treaty and consists of two commissioners, one appointed by each country. Each 
commissioner is the representative of his or her government for all matters arising 
out of the Treaty, and serves as the channel of communication for that government 
for those purposes.
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deals with the procedures for appointment of the neutral expert, and 

states that the Bank would appoint the neutral expert during the  transition 

period.50 After the transition period, the appointment of the neutral expert 

would be made jointly by India and Pakistan. If India and Pakistan fail 

to agree on a neutral expert, and also fail to agree on a third party that 

would appoint the neutral expert, the Bank would appoint such a neutral 

expert, in consultation with India and Pakistan. Furthermore, the Treaty 

required India and Pakistan each to pay to the Bank, within 30 days after 

the Treaty entered into force, the sum of US$5000 to be held in trust by the 

Bank, to defray the fees of the neutral expert. Annexure F lays down the 

details of operating this trust fund and the obligations of the parties, as 

well as the Bank, thereon.

Annexure G deals with the Court of Arbitration. If the difference 

that arises between the parties cannot be resolved by the neutral expert, 

Article IX (5) of the Treaty provides for the establishment of a Court of 

Arbitration to resolve the issue, which is now termed “dispute.” Annexure 

G lays down detailed procedures for the appointment of the members of 

the Court of Arbitration. The Annexure specifies a possible role for the 

Bank in the procedures for the selection of the members, as well as for the 

appointment of the Chairman of the Court.

Annexure H to the Treaty laid down in detail the rights and obligations 

of the two parties, and the responsibilities of the Bank, during the transi-

tion period when Pakistan was constructing the replacement works. The 

obligations of the Bank under this Annexure ended with the end of the 

transition period in 1970.

Thus, of the purposes for which the Bank signed the Treaty more than 

50 years ago, few purposes, relating only to dispute settlement, remain. 

Those purposes include: the appointment, under certain circumstances, 

of the neutral expert; administration of the trust fund for defraying the 

costs of the neutral expert; and certain responsibilities with regard to the 

establishment of the Court of Arbitration. However, since the Treaty was 

signed, the provisions relating to the appointment of the neutral expert 

were invoked only in the Baglihar difference,51 and those related to the 

Court of Arbitration have been invoked only in the ongoing Kishenganga 

50 The transition period is defined under Article II (6) of the Treaty as the 
period beginning on April 1, 1960, and ending on March 31, 1970, but not to be 
extended beyond March 31, 1973.

51 For a detailed analysis of the Baglihar difference and its resolution process, 
see S.M.A. Salman, The Baglihar Difference and its Resolution Process – A 
Triumph for the Indus Waters Treaty?, 10 Water Policy 1 (2008).
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dispute.52 It is worth adding that the Indus Waters Treaty is the only inter-

national waters treaty signed by a third party.53

One other important factor for the success of the Bank mediation 

efforts was the Bank’s ability to disengage the Indus dispute from other 

disputes between the two countries, particularly the Kashmir dispute. It 

should be noted in this connection that the Treaty survived the 1965 and 

the 1971 India-Pakistan wars, as well as the acute tension in the subcon-

tinent in 2002. Indeed, India continued to pay the installments due to 

Pakistan under the Treaty through the Bank-administered Indus Basin 

Trust Fund, even during the 1965 war. The extensive mediation efforts 

of the World Bank, the huge investments provided largely on grant basis 

by a number of donors to implement the requirements of the Treaty, and 

the facts created as a result, have certainly made it difficult for the parties 

to subject the Treaty to any of those developments. As will be discussed 

below, this was the main reason for the failure of the mediation efforts in 

the Jordan River dispute.

The Bank, no doubt, played a crucial role in the resolution of the Indus 

Waters dispute, and the finalization of the Treaty and its early implemen-

tation. The Herculean efforts by the Bank in bringing India and Pakistan 

to the mediating table and keeping them there for about nine years until 

the Treaty was signed, was a testimony to the Bank’s commitment to 

resolving that dispute. The role of the World Bank has been summa-

rized by some experts as proactive, neutral, pragmatic and fair.54 It was 

52 At the time of completion of this chapter in December 2011, the Kishenganga 
dispute was still being adjudicated by a Court of Arbitration established under the 
Indus Waters Treaty, with the Permanent Court of Arbitration (PCA) acting 
as the secretariat; see http://www.pca-cpa.org/showpage.asp?pag_id=1392. For 
the history of the Kishenganga dispute, see K. Uprety & S.M.A. Salman, Legal 
Aspects of Sharing and Management of Transboundary Waters in South Asia – 
Preventing Conflicts and Promoting Cooperation, 56 Hydrological Sciences 
Journal 641 (2011).

53 It may be argued that the European Union (EU) is a third party to 
some water agreements, such as the Convention on the Protection and Use of 
Transboundary Watercourses and International Lakes. However, it should be 
noted that the EU is a supranational organization consisting of members who are 
parties to the Convention. Moreover, the EU member countries have transferred 
some of their law-making authority in certain policy areas to the EU, and have 
authorized it to be a party to the Convention. As such, the EU cannot be consid-
ered a third party to the Convention, as is the case of the World Bank with the 
Indus Waters Treaty. 

54 See S. Kirmani & G. Le Moigne, Fostering Riparian Cooperation in 
International River Basins, The World Bank at its Best in Development 
Diplomacy, World Bank Technical Paper No. 335, at 5 (1997).
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so proactive that some experts termed the intervention as “continuing 

conciliation.”55

The story of the Indus triumph contrasts sharply with the lack of success 

in the mediation efforts of the United States in the Jordan River dispute, 

as discussed below.

The Jordan River Dispute

Three main tributaries that originate at Mount Hermon—the Dan, the 

Hasbani, and the Banias—converge north of Lake Tiberias to form the 

Upper Jordan River. The river is joined downstream of the Lake by 

the Yarmouk River, which is its main tributary. Thereafter the river, now 

known as the Lower Jordan River, is fed by some seasonal springs, the 

largest of which is the Zarqa River, before flowing into the Dead Sea. 

The Jordan River is a short river, running for about 800 kilometers, with 

limited flow, carrying no more than 1.6 billion cubic meters, and with a 

basin area of only about 18 000 square kilometers.56 It is shared by five 

riparians, namely Lebanon, Syria, Israel, Jordan and the Palestinian 

Authority, which have been in sharp competition over the River’s limited 

flow. The competition has been exacerbated by the arid nature of the 

region, its limited water resources and the steady increase in population. 

This competition has escalated over the years into major disputes. 

The Jordan River was the main source of water for the Dead Sea, pro-

viding more than 80 percent of the inflow. However, the extensive uses by 

those five riparians have resulted in a significant decrease of the flow of the 

River into the Dead Sea, and that in turn is having disastrous effects on the 

Sea and its ecology. Because of lack of water flow from the Jordan River, 

55 Professor Baxter stated that the Bank pursued its own inquiries into the 
facts, and suggested at various stages principles upon which agreements may be 
based, calling this process “continuing conciliation,” see Baxter, supra note 33, at 
477. As stated earlier, the Bank offered to both parties in 1951 its “good offices.” 
The Bank’s intervention in the Indus dispute is usually referred to as “mediation.” 
This variation in the terms given to the Bank intervention underscores the difficul-
ties in classifying the intervention, particularly at the beginning and during the 
process, and it explains why the term “mediation” is used in a generic sense to refer 
to any of the three modes of intervention.

56 For a more detailed description of the Jordan River see S.S. Elmusa, Water 
Conflict – Economics, Politics, Law and the Palestinian-Israeli Water 
Resources (Institute for Palestine Studies, Washington, 1997). The amount of the 
water of the Jordan River (1.6 billion cubic meters – BCM) is less than 2 percent of 
that of the Nile Basin (about 84 BCM). In turn, the Nile is about 2 percent of the 
Amazon Basin (about 4000 BCM), see infra note 123. 
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the Dead Sea has shrunk by 25 meters in the last 50 years, and its water 

level continues to drop by about a meter every year. Having given up on 

the Jordan River as the main source of water for the Dead Sea, the three 

riparians of the Dead Sea (Israel, Jordan and the Palestinian Authority) 

are now investigating the feasibility of transferring water from the Red Sea 

to the Dead Sea to arrest the decline in the Dead Sea water level, and to 

restore its unique ecological character.57 

The competition over the limited waters of the Jordan River dates 

back to the late 1940s, following the partitioning of Palestine and the 

emergence of the state of Israel.58 Soon after, disputes over the uses of its 

waters started to emerge, compounded by the larger political dispute in 

the Middle East over the Palestinian rights. A number of plans were pre-

pared for the Jordan River, the earliest of which dated back to 1890.59 In 

1952, the United Nations Relief and Works Agency for Palestine Refugees 

(UNRWA) contracted the Tennessee Valley Authority (TVA) to under-

take a study on the best methods for utilization of the waters of the Jordan 

River, as a unit with no regard to the political boundaries. 

The UNRWA-sponsored plan, known as the Unified or Main Plan 

(hereinafter referred to as the Unified Plan),60 was completed in August 

1953. It consisted of a number of components, including allocation of the 

waters of the Jordan River amongst the four riparians, based on the land 

to be irrigated. The Plan established the total flow of the Jordan River as 

1213 million cubic meters (MCM), and allocated this flow as follows: 394 

MCM to Israel for irrigating 41 600 hectares (ha);61 774 MCM to Jordan 

(including the current West Bank of Palestine) for irrigating 49 000 ha; and 

45 MCM to Syria for irrigating 3000 ha. The Plan had no allocation for 

57 A number of donors, led by the World Bank, are funding and assisting 
the three riparians in undertaking this study. For more on this study and the 
current ecological status of the Dead Sea, see: http://web.worldbank.org/WBSITE/
EXTERNAL/COUNTRIES/MENAEXT/EXTREDSEADEADSEA/0,,conte
ntMDK:21827416~pagePK:64168427~piPK:64168435~theSitePK:5174617,00.
html.

58 See United Nations Resolution 182 (II), Future Government of Palestine, 
United Nations General Assembly, A/RES/181(II)(A+B), Nov. 29, 1947.

59 See D. Phillips et al., The Jordan River Basin: 1. Clarification of the 
Allocations in the Johnston Plan, 32 Water International 16 (2007).

60 The Plan is called “Main Plan” because the company that prepared it as a 
contractor for the TVA was Chas T. Main. It is also referred to as the TVA Plan, 
and sometimes as the UNRWA Plan.

61 Some of the articles and books on this subject matter have used “dunums” 
instead of “hectares.” One dunum equals 1000 square meters; i.e. it is one-tenth of 
one hectare.
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Lebanon. As a manifestation of its disregard of the political boundaries, 

and to enhance cooperation among the riparians, the Plan established 

Lake Tiberias as a common reservoir for the waters of the Jordan River.62 

It also included a number of dams for both irrigation and hydropower in 

the upper and middle reaches of the River, including the Maqarin Dam, 

and a network of irrigation canals throughout the basin. It is worth noting 

that this Plan was similar to the first plan presented by the World Bank 

for the Indus River dispute in treating the basin as a unit and in its disre-

gard for political boundaries, as discussed in the previous section of this 

chapter.

In October 1953, about two months after the Plan was submitted to 

UNRWA, President Eisenhower appointed Mr. Eric Johnston, who was 

then Chairman of the Technical Cooperation Agency (TCA) in Amman, 

Jordan, as his personal representative to mediate the dispute over the 

Jordan River, with the view of securing an agreement among the four 

riparian countries at that time. Mr. Johnston was instructed to adhere, as 

much as possible, to the water allocation under the Unified Plan, and not 

to take into consideration the unilateral development plans announced by 

Israel and Jordan that would affect the Plan and its main objective. Mr. 

Johnston’s mediation efforts spanned for over two years, between October 

1953 and October 1955, and were undertaken through four rounds of 

negotiations.63 It should be pointed out that the mediation efforts were 

initiated by the United States of America, trying to make use of the 

opportunity presented by the completion of the Unified Plan, and was not 

undertaken at the request of any of the riparians to the Jordan River. 

Mr. Johnston arrived in the Middle East on October 22, 1953. His first 

visit was clouded with some ominous signs. It was preceded by an Israeli 

attack on three villages in Jordan, and there were also a number of skir-

mishes between Egyptian and Israeli soldiers in the Gaza strip, as well as 

Syrian and Israeli soldiers. There was skepticism on both sides, particu-

larly the Arabs, who had their suspicions about the mediation efforts and 

true intentions of the United States. They viewed the US intention “not as 

a humanitarian gesture to improve socio-economic conditions throughout 

the Jordan River basin, but rather as an attempt to promote Arab coop-

62 For discussion of the Unified or Main Plan, see M. Haddadin, The Jordan 
River Basin: Water Conflict and Negotiated Resolution (UNESCO, Paris, 
2003), at 8–9.

63 For a detailed account of the mediation process see M. Lowi, Water and 
Power – The Politics of a Scarce Resource in the Jordan River Basin (Cambridge 
University Press, 1995), at 79–105.
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eration with Israel and seduce Arabs into recognizing the Jewish state.”64 

On the other hand, a large segment of the Israelis viewed the Unified Plan 

that Mr. Johnston was advocating as damaging to the interests of Israel 

and its agricultural development plans. During the last week of October 

1953, Mr. Johnston presented the Unified Plan to both parties as his start-

ing point and asked for their views. 

The Arab states (through the Technical Committee formed by the Arab 

League for the Jordan River negotiations purposes) came out with their 

counterproposals, which emphasized the political boundaries, in contrast 

to the Unified Plan. The proposals were based on and took account of the 

Agreement that Syria and Jordan had signed on the Yarmouk River less 

than a year earlier.65 Such proposals included: the construction of two 

dams on the Yarmouk River to irrigate Jordan Valley lands in Jordan; 

allocation of water for Lebanon, which was left out of the Unified Plan; 

rejection of Lake Tiberias as a storage site; and international supervision 

of the water allocation. The proposals allocated the Jordan waters as 

follows: 289 MCM for Israel for irrigation of 23 400 ha; 975 MCM for 

Jordan for irrigation of 49 000 ha; 132 MCM for Syria for irrigation of 

11 900 ha; and 35 MCM for Lebanon for irrigation of 3500 ha.66 The total 

of the Jordan River flow according to the Arab Plan was 1431 MCM, as 

opposed to the total of the Unified Plan of 1213 MCM—representing an 

increase in the river flow of 220 MCM.

The reaction of Israel went far beyond the components of the Unified 

Plan. Israel demanded that the Litani River, which runs exclusively in 

Lebanon and has no connection with the Jordan River watershed, be 

included in the plan. It also rejected the use of Lake Tiberias as a common 

reservoir, albeit for different reasons from those of the Arab Plan. 

Moreover, Israel insisted that Jordan would only be allocated water from 

the Yarmouk River, and should receive no allocation from the Upper 

Jordan. Israel proposed that the waters of the Jordan and Litani rivers be 

allocated as follows: 1290 MCM for Israel for irrigation of 179 000 ha; 575 

64 See Haddadin, supra note 62, at 9.
65 See Agreement between the Republic of Syria and the Hashemite Kingdom 

of Jordan Concerning the Utilization of the Yarmouk Waters, signed at Damascus 
on June 4, 1953, and entered into force on July 8, 1953; available at http://water-
law.org/documents/regionaldocs/syria-jordan-1953.html.

66 See Haddadin, supra note 62, at 13; Phillips, supra note 59, at 21. However, 
Lowi had slightly different figures, showing 270 MCM for Israel, 911 for Jordan, 
120 MCM for Syria and 32 MCM for Lebanon. The total was 1333 MCM, which 
is lower than the total for the Arab Plan of 1431 MCM, see Lowi, supra note 63, 
at 90. 
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MCM for Jordan for irrigation of 43 000 ha; 30 MCM for Syria for irriga-

tion of 3000 ha; and 450 MCM for Lebanon for irrigation of 35 000 ha. 

According to the Israeli plan, the total of the two rivers, following diver-

sion of the Litani River to the Jordan River, was 2345 MCM.67 However, 

when the flow of the Litani, estimated as 850 MCM, is deducted, the total 

flow of the Jordan River would be 1496 MCM under the Israeli Plan. This 

is slightly higher than the total under the Arab Plan of 1431 MCM. In 

addition to the above differences, Israel wanted to have the right to trans-

port water, in the amount of 810 MCM, outside the basin, which the Arab 

states rejected. Israel also rejected international supervision of the plan.

Following the presentation of the counterproposals by both parties, Mr. 

Johnston started his second round of talks in June 1954. Some progress 

was made during this round. Israel agreed reluctantly to drop its demand 

concerning the inclusion of the Litani River in the proposed allocation, 

but insisted on a higher allocation of water from the Jordan River, and 

on the right to transport water outside the basin. The emphasis by Mr. 

Johnston on the settlement of the Palestinian refugees in Jordan as the 

main reason for allocation of more water to Jordan might have also helped 

in getting Israel to show some flexibility. This is because if the Palestinians 

were settled in Jordan, the issue of the division of the Palestine land into an 

Arab and Jewish state would no longer be relevant. On the other side, the 

Arabs agreed to postpone the decision on the power plant on the Hasbani 

River, and on the plan that the Yarmouk River floods be stored in Arab 

lands.

During the third round of talks in January 1955, Mr. Johnston con-

centrated on water allocation. Based on an interim report prepared by 

Baker-Harza on the Jordan Valley, Mr. Johnston adjusted Jordan alloca-

tion downwards, and increased Israel’s allocation upward to 448 MCM 

from 394 MCM.68 During this round of talks between Johnston and the 

Arabs, the Arabs issued the Beirut Memorandum, which confirmed the 

allocation to Lebanon of 35 MCM, and that to Syria of 132 MCM. The 

Memorandum also confirmed the allocation of 537 MCM to Jordan (in 

addition to internal resources of wells, springs and wadis), with the resid-

ual flow going to Israel. However, Israel demanded a decrease in Jordan’s 

allocation, and a corresponding increase in that of Israel.

67 This plan was known as the “Cotton Plan,” after Mr. John Cotton, an 
adviser to the Israeli National Water Carrier System who prepared the plan at the 
Israeli Government’s request; see Lowi, supra note 63, at 90–91.

68 See Haddadin, supra note 62, at 14. According to Haddadin, Baker-Harza 
Engineering was entrusted by Jordan to study the development of the Jordan 
Valley.
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Mr. Johnston started his fourth and last round of talks on August 25, 

1955. He presented the Arabs with his Revised Unified Plan on September 

8, 1955. The striking feature of this Plan was the reduction of Jordan’s 

allocation from the Jordan and Yarmouk rivers by 60 MCM, from 537 

MCM to 477 MCM.69 

Haddadin summarized the final version of the Revised Unified Plan 

as follows: (i) From the Jordan River: Lebanon would get 35 MCM, 

Syria would get 42 MCM, Jordan 100 MCM, while Israel would get the 

reminder of the flow; (ii) From the Yarmouk River: Syria would get 90 

MCM (with its allocation from the Jordan and the Yarmouk totaling 132 

MCM), Israel would get 25 MCM, while Jordan would get the remainder 

of the flow.70 Thus, the Johnston plan moved from fixed allocation of 

water to each riparian, to a revised plan using residual allocations for 

Jordan and Israel.

However, citing recently released documents by the United States 

National Archives, Philips et al. alleged in 2007 that the previous authors 

“have not accurately cited the allocation of water from the Jordan River 

basin, as included in the Johnston Plan (probably due to their lack of 

access to the original documentation).”71 According to Phillips et al., 

the final Revised Plan actually allocated 616 MCM to Israel and 720 to 

Jordan (with the allocation to Syria and Lebanon being the same, 132 and 

35, respectively).72 Clarifying this matter, the authors stated: “Thus, the 

citation by some authors of 466 MCM/year as allocation to Israel is in 

error, as it fails to include 150 MCM/year from local sources.”73 As such, 

the total flow of the Jordan River according to the Revised Unified Plan 

was 1503 MCM,74 and the residual flow allocated to Israel was in fact 616 

MCM and not 448 MCM. 

69 Lowi stated that Johnston justified this reduction by his claim that not all 
the irrigable land in Jordan would be irrigated at any one time, and that there were 
fewer hectares requiring an allocation of water, see Lowi, supra note 63, at 101.

70 See Haddadin, supra note 62, at 17.
71 See Phillips et al., supra note 59, at 33.
72 See Phillips et al., supra note 59, at 29.
73 See Phillips et al., supra note 59, at 31. The authors went further and 

stated that “[o]ther previously cited volumes are also considered to be in error; the 
present authors know of no source which has previously cited 616 MCM/year as 
the allocation proposed by Johnston for Israel.” Id. at 31.

74 It is worth noting that the amount of the flow of the Jordan River kept 
going upward from 1213 MCM under the Unified Plan, to 1431 under the Arab 
Plan, to 1496 under the Cotton Plan, to 1503 under the Revised Plan. It should also 
be added that there was no mention of water allowance for the Dead Sea under 
any of those plans.
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Although the Technical Committee of the Arab League recommended 

acceptance of the Revised Plan, the Arab League concluded that “the 

Unified Plan, as revised, could not be accepted and that further investi-

gation and consideration of the issue are necessary.”75 The Parliament 

in Lebanon had voted earlier to reject the Johnston Plan categorically,76 

perhaps concerned about Israel’s thirst for the waters of the Litani River.77

The atmosphere in the Middle East became more clouded with major 

political problems, starting with the controversies surrounding and differ-

ences over the Baghdad Pact. This was followed by the refusal of the West 

to finance the Aswan Dam, the arms deal by Egypt with the Soviet Union, 

the Suez Canal campaign and the 1956 attack on Egypt by Israel, France 

and Britain.78 The Johnston Plan was simply subsumed by the political 

events.

The main reason for the failure of Johnston’s mediation efforts was 

that the Jordan River dispute was interwoven in the larger Arab-Israeli 

conflict and Palestinian rights, and subordinated other issues that were 

more important to the Arabs than the allocation of the waters of the 

Jordan River. The whole process was presented by the United States and 

understood by the Arabs as an attempt to resettle the Palestinian refugees 

in Jordan, and integrate Israel in the region. The Arab leaders at that time 

were not in a position to accept either of these two attempts.

Charles Bourne correctly noted that if the utilization of the Jordan 

River “had been the only issue in dispute, it is possible that Mr. Johnston’s 

plan would have been accepted.”79 This contrasts with the Indus waters 

dispute where, “both India and Pakistan seemed to be agreed on one 

point, that the waters dispute be considered separately from the dispute 

over Kashmir.”80 Thus, India and Pakistan subordinated the dispute over 

75 See Haddadin, supra note 62, at 16–17.
76 See Lowi, supra note 63, at 99.
77 There were reports in 1994 by the United Nations Economic and Social 

Commission for Western Asia (ECWAS) that Israel was tapping the Litani River 
in its security zone by clandestine means of one kind or another; see G. Shapland, 
International Water Disputes in the Middle East (Hurst and Company, 
London 1997), at 19. However, Mr. Shapland indicated that no convincing evi-
dence was produced to support this claim, although Lebanon asked the United 
Nations to investigate the matter. It is not clear if the United Nations had indeed 
investigated this matter.

78 For discussion of those developments, see Lowi, supra note 63.
79 See C. Bourne, Mediation, Conciliation and Adjudication of International 

Drainage Basins Disputes, 9 Canadian Yearbook of International Water Law 
203 (1971).

80 See Michel, supra note 29, at 225.
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Kashmir to the Indus dispute, whereas the dispute over the Jordan River 

was subordinated to the larger Israeli/Arab dispute and Palestinian rights.

Moreover, Mr. Johnston was not considered by the Arabs as an 

impartial mediator, and was actually viewed as negotiating on behalf of 

Israel. In fact, “it had become known that he was a vice chairman of the 

American Christian Palestine Committee, a pro-Zionist philanthropic 

organization.”81 Thus, the neutrality and intentions of the mediator 

were both doubted by one of the parties, and this resulted in the loss of 

the credibility and leverage of the mediator, as well as the whole media-

tion process. This contrasts with the manner in which India and Pakistan 

perceived the World Bank, and the way the Bank conducted the media-

tion over the Indus River, and it helps explain the results of the mediation 

efforts in each case. The recent claim by Phillips et al. that the residual 

flow allocated to Israel was in fact 616 MCM and not 448 MCM is likely 

to raise more questions about the accuracy, and thus reliability, of the data 

upon which Mr. Johnston based his plans, and on the overall credibility of 

his mediation process.

The occupation by Israel of the remaining land of Palestine of the West 

Bank and Gaza strip in 1967 added more complications to the division 

of the waters of the Jordan River. The Palestinians whom the Unified 

Plan aimed to integrate in Jordan are now under the occupation of Israel, 

which has imposed severe restrictions on their access to water.82 Two 

separate tracks for negotiations on water allocation were started as a part 

of an overall peace process in the early 1990s, one between the Israelis and 

the Palestinians, and the other between the Israelis and the Jordanians. 

Although the first track led to the conclusion of the Oslo Accords, those 

accords limited themselves in the water resources sector to the establish-

ment of the Joint Water Committee, and did not delve into the allocation 

of the waters of the Jordan River.83 Those Accords were themselves 

overtaken by the steady deterioration of the relationship between the two 

parties.

The Israeli-Jordanian track of negotiations resulted in the conclusion 

81 See Lowi, supra note 63, at 87.
82 See World Bank, Assessment of Restrictions on Palestinians Water 

Sector Development (Report No. 47657-GZ, Apr. 2009), available at: http://
siteresources.worldbank.org/INTWESTBANKGAZA/Resources/WaterRest
rictionsReport18Apr2009.pdf.

83 Negotiations between the Palestinians and the Israelis took place in Oslo, 
Norway, starting in 1991. The accords were subsequently signed in Washington, 
DC, on September 28, 1995. See http://www.jewishvirtuallibrary.org/jsource/
Peace/interim.html.

LEB 9781781005088 PRINT.indd   385LEB 9781781005088 PRINT.indd   385 21/11/2012   13:1521/11/2012   13:15



386 International law and freshwater

of the Treaty of Peace between the Hashemite Kingdom of Jordan and the 

State of Israel on October 26, 1994.84 Article 6 of the Treaty stated: “The 

Parties agree mutually to recognise the rightful allocations of both of them 

in Jordan River and Yarmouk River waters and Araba/Arava ground 

water in accordance with the agreed acceptable principles, quantities and 

quality as set out in Annex II, which shall be fully respected and complied 

with.” 

Under Annex II, the waters of the Yarmouk River were allocated as 

follows: During the summer period (15 May to 15 October of each year) 

Israel pumps 12 MCM, and Jordan gets the rest of the flow. During the 

winter period (from 16 October to 14 May of each year) Israel pumps 

13 MCM and Jordan is entitled to the rest of the flow. However, Jordan 

concedes to Israel pumping an additional 20 MCM from the Yarmouk 

in winter in return for Israel conceding to transfer to Jordan during the 

summer period the same quantity from the Jordan River.

The waters of the Jordan River were allocated as follows: During the 

summer period, in return for the additional water that Jordan concedes 

to Israel in winter, Israel concedes to transfer to Jordan 20 MCM from 

the Jordan River. During the winter period, Jordan is entitled to store for 

its use a minimum average of 20 MCM of the floods in the Jordan River 

south of its confluence with the Yarmouk. In addition to the above, Israel 

is entitled to maintain its current uses of the Jordan River waters between 

its confluence with the Yarmouk and its confluence with Tirat Zvi/Wadi 

Yabis.

Munther Haddadin, who headed the Jordanian negotiating team on 

water resources with Israel, claimed that Jordan’s negotiating position 

was based on Johnston’s Unified Plan, and that implementation of the 

water provisions of the Treaty benefited both sides, particularly Jordan.85 

However, other experts viewed the situation differently. Commenting on 

the water provisions of the Peace Treaty, Peter Beaumont argued that 

“[t]he idea of equitable distribution of water resources as put forward 

by the Johnston Plan has been ignored.” He went further and stated: 

“As far as volumes of water are concerned from the River Yarmouk and 

River Jordan, Jordan appears to have ended up with much less than it 

might have expected in terms of the Johnston Plan of the 1950s. The basic 

84 For a copy of the Treaty, see http://untreaty.un.org/unts/144078_158
780/11/6/4045.pdf.

85 See M. Haddadin, Water: Triggering Cooperation between Former Enemies, 
36 Water International 178 (2011).
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 difficulty is that most of the water Jordan is to receive is not specified in 

volumetric manner.”86 

Peter Beaumont’s observation about the uncertainty of Jordan’s share 

of water from the two rivers under the Peace Treaty is correct because 

Jordan is left largely with the residual flow after the volumetric alloca-

tion to Israel. Based on this observation, his overall assessment of the 

water provisions of the Israel-Jordan Peace Treaty is valid. It should also 

be added that as drought and climate change are engulfing the region, 

the Jordan River is carrying less water every year, and thus the share of 

Jordan is likely to continue to decrease. With the Israeli occupation of 

the West Bank and the Golan Heights of Syria, and control of the major 

sources of the Jordan River, and with the inequitable deal that Jordan 

agreed to under its Peace Treaty with Israel, the Johnston Plan had clearly 

lost its vitality and relevance.

The third case study, the Nile Basin, is the most complex of the three. 

Although the mediation efforts are still ongoing, recent developments are 

posing major challenges to the riparians’ relations and to the mediation 

process, as discussed below. 

The Nile River Dispute

The Nile River is the longest river in the world, flowing for more 

than 6650 kilometers from its origins in Burundi and Rwanda to the 

Mediterranean Sea. It has a basin area of more than 3 million square 

kilometers, extending over 11 countries that share the river.87 The Nile 

River consists of two distinct basins, the White Nile and the Blue Nile. 

The White Nile originates in the springs rising from the hills of Burundi 

and Rwanda, which later form the Kagera River that flows into Lake 

Victoria. The lake is the second largest in the world, after Lake Superior 

in North America, and is shared by Tanzania, Uganda and Kenya. 

After exiting from the lake, the Victoria Nile flows through Lake Albert, 

which is shared by Uganda and the Democratic Republic of Congo, 

adding the latter as a riparian state. The Albert Nile enters the Republic 

of South Sudan, and is named Bahr el Jebel. It later spreads across the 

Sudd swamps, where evaporation and seepage consume much of its 

86 See P. Beaumont, Dividing the Waters of the River Jordan: An Analysis 
of the 1994 Israel-Jordan Peace Treaty, 13 International Journal of Water 
Resources Development 415 (1997). 

87 For a detailed account of the political geography of the Nile, see R. Collins, 
The Waters of the Nile (Oxford University Press, 1996), at 1–25.
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flow.88 After it re-emerges from the swamps of South Sudan, the river 

is joined by the Sobat River, which originates in Ethiopia, and Bahr el 

Ghazal, which originates inside South Sudan, with its border areas with 

the Democratic Republic of Congo and the Central African Republic. 

Thereafter, the river, now named the White Nile, crosses the Republic of 

South Sudan into the Sudan. It is joined in Khartoum by the Blue Nile, 

which originates in Ethiopia, and the two rivers form the River Nile. The 

Nile is joined later by the Atbara River that also flows from Ethiopia, 

with one of its tributaries, the Setit, shared with Eritrea. The Atbara 

River is the last tributary to join the Nile. The Nile River then flows 

through northern Sudan before crossing Egypt and emptying whatever is 

left of its waters into the Mediterranean Sea.89 

The stakes of the Nile Basin states and their interests, contribution to 

and uses of the Nile waters vary. The stakes and interests of Egypt, Sudan, 

South Sudan and Ethiopia in the Nile are classified as very high; those 

of Uganda as high; those of Tanzania, Kenya, Burundi, and Rwanda as 

moderate; and those of Eritrea and the Democratic Republic of Congo as 

low.90 Ethiopia contributes about 86 percent of the total flow of the Nile, 

and the Equatorial Lakes the remaining 14 percent. Yet, Egypt and Sudan 

use almost the entire flow of the river. Naturally this is where the disputes 

over the Nile Basin begin, and they are interwoven in what is termed “the 

Nile colonial treaties,” although not all of them were concluded during the 

colonial era.

One treaty that is a source of a major dispute between Ethiopia on 

the one hand, and Egypt and Sudan on the other, is the Treaty between 

Ethiopia and the United Kingdom, relative to the frontiers between the 

Anglo-Egyptian Sudan, Ethiopia, and Eritrea, 1902.91 The Treaty stated 

88 In addition to the Sudd swamps, there are also the Bahr el Ghazal and the 
Sobat/Machar swamps. For more details on those swamps and the amounts of 
water that seeps and evaporates and that may be conserved, see Salman M.A. 
Salman, The New State of South Sudan and the Hydro-politics of the Nile Basin, 36 
Water international 154 (2011). See also R. Collins, The Nile (Yale University 
Press, 2002), at 195.

89 For more analysis of the political geography of the Nile Basin, see 
J. Waterbury, The Nile Basin: National Determinants for Collective 
Action (Yale University Press, 2002).

90 See S.M.A. Salman, Water Resources in the Sudan North-South Peace 
Process and the Ramifications of the Secession of South Sudan, in Water and 
Post-Conflict Peacebuilding (J. Troell et al. eds., Environmental Law Institute 
(Washington), Earthscan (London), 2013).

91 The Treaty was concluded in Addis Ababa, Ethiopia, on May 5, 1902; avail-
able at: http://untreaty.un.org/ilc/documentation/english/a_5409.pdf.
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in Article III that Emperor Menelik II of Ethiopia “engages himself 

towards the Government of His Britannic Majesty not to construct, or 

allow to be constructed, any work across the Blue Nile, Lake Tsana, or the 

Sobat which would arrest the flow of their waters into the Nile, except in 

agreement with His Britannic Majesty’s Government and the Government 

of the Sudan.” The treaty has been for a long time a source of bitter dispute 

between the two countries over the Nile. Ethiopia vehemently rejects this 

treaty and claims that the treaty was not ratified by any of the government 

organs, and that the Amharic and English versions of the treaty are differ-

ent with respect to the said article.92 On the other hand, Egypt insists that 

the treaty is valid and binding on Ethiopia, and that Ethiopia cannot build 

any project prior to Egypt’s agreement, as a successor to the treaty. The 

treaty is one reason Ethiopia has resisted any notification of Egypt and 

Sudan of any of its projects on the Nile, because Ethiopia is concerned that 

such notification may be construed as recognition of the treaty. Thus, this 

treaty is a major source of dispute between Ethiopia on the one hand, and 

Egypt and Sudan on the other.

Another treaty that is a major source of dispute is the 1929 Nile Waters 

Agreement concluded by Britain on behalf of its East African colonies 

of Kenya, Uganda and Tanganyika, as well as the Sudan, on the one 

hand, and Egypt on the other.93 Paragraph 4 (ii) of the Agreement states: 

“Except with the prior consent of the Egyptian Government, no irrigation 

works shall be undertaken nor electric generators installed along the Nile 

and its branches nor on the lakes from which they flow if these lakes are 

situated in Sudan or in countries under British administration which could 

jeopardize the interests of Egypt either by reducing the quantity of water 

flowing into Egypt or appreciably changing the date of its flow or causing 

its level to drop.” 

Upon attaining independence in the early 1960s, Kenya, Uganda and 

Tanganyika (which was succeeded by Tanzania as a result of the unifica-

tion of Tanganyika and Zanzibar in 1964) have argued that they are not 

bound by this agreement because they were not parties to it.94 These 

countries also invoked the Nyerere Doctrine (named after Julius Nyerere, 

92 For discussion of this issue see G.T. Degefu, The Nile – Historical, Legal 
and Developmental Perspectives (Victoria, Canada, 2003), at 96–99.

93 The full title of the Agreement is “Exchange of Notes between Great 
Britain and Northern Ireland and Egypt in Regard to the Use of the Waters of the 
River Nile for Irrigation Purposes, Cairo, May 1929,” League of Nations Treaty 
Series 2103 (1929).

94 See A.H. Garretson, The Nile Basin, in The Law of International 
Drainage Basins, A. H. Garretson et al eds., supra note 33, at 256.
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the first prime minister and later president of Tanganyika, and thereafter 

Tanzania), under which Mr. Nyerere gave treaties concluded during the 

colonial era two years to be renegotiated, after which they would lapse, if 

no new agreement was concluded.95 

Egypt, on the other hand, invokes the principle of state succession to 

support its claim that the 1929 Agreement remains valid and binding. 

Egypt claims that, like the 1902 Treaty with Ethiopia, the Agreement gives 

Egypt veto power over any project on the Nile that would jeopardize the 

interests of Egypt.96

A third treaty that is a source of a bitter dispute between Egypt and 

Sudan on the one hand, and the other Nile riparians on the other hand, 

is the 1959 Nile Waters Agreement.97 This Agreement established the 

total annual flow of the Nile (measured at Aswan) as 84 BCM, and allo-

cated 55.5 BCM to Egypt and 18.5 BCM to the Sudan. The remaining 10 

BCM represent the evaporation and seepage at the large reservoir created 

by (and extending below) the Aswan High Dam in southern Egypt and 

northern Sudan. Thus, Egypt and Sudan allocated the entire flow of the 

Nile, as measured at Aswan, to themselves. The Agreement sanctioned 

the construction of the Aswan High Dam in Egypt and the Roseiris Dam 

on the Blue Nile in Sudan. To ensure cooperation in research related 

to the management of the Nile waters, the Agreement established the 

Permanent Joint Technical Committee with an equal number of members 

from each country.98 While Egypt and Sudan recognized the claims of 

the other riparian states to a share of the Nile water if the other states so 

requested, they reserved to themselves the ultimate decision on whether 

those states would get a share, and if so, how much. They further entrusted 

95 See Y. Mekonnen, The Nyerere Doctrine of State Succession and the 
New States of East Africa (Eastern Africa Publications, Arusha, 1984).

96 For discussion of the political history of the Agreement and its provisions, 
see T. Tvedt, The River Nile in the Age of the British: Political Ecology 
and the Quest for Economic Power (I.B. Tauris, London, 2004), at 141.

97 Agreement between the United Arab Republic and the Republic of the 
Sudan for the full utilization of the Nile waters, 1959. 453 United Nations Treaty 
Series 64 (1963). The Agreement was signed in Cairo on November 8, 1959, and 
entered into force on November 22, 1959. When the Nile Agreement was con-
cluded in November 1959, Egypt and Syria were unified as one country called the 
“United Arab Republic.” The unity lasted only for three years, from 1958 to 1961. 
However, Egypt maintained that name until 1971, when it was changed to the 
“Arab Republic of Egypt.”

98 The details regarding the Committee are spelled out in the Protocol con-
cerning the establishment of the Permanent Joint Technical Committee United 
Nations Legislative Series B/12 (International Rivers), 1960.
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the Permanent Joint Technical Committee with supervision of the use of 

any amount so granted to any such riparian. In support of their water 

allocation under the 1959 Agreement, Egypt and Sudan claim historic and 

established rights to the waters of the Nile.99

This Agreement is totally rejected by the other riparian states, which 

argue that they are not parties to it and have never acquiesced to it. As 

riparians, they consider the claims of Egypt and Sudan to the entire flow 

of the Nile as an infringement of their rights under international law for 

a reasonable and equitable share to the Nile waters, given that the entire 

flow of the Nile originates within their territories.100

Although the basic dispute is about the allocation of the waters of 

the Nile River, the dispute is intertwined with the 1902 and 1929 trea-

ties whose validity is disputed by the upstream riparians, as well as the 

1959 Agreement.101 Yet, despite those disputes, the Nile riparians started 

looking at ways for working together. This process started with the 

meetings in the mid-1960s to discuss the rising levels of Lake Victoria, 

and resulted in the Hydromet project. The process continued and pro-

ceeded through the Undugu Group (Swahili word for brotherhood) in 

the 1970s and 1980s, TECCONILE, and the Nile 2002 conferences in the 

1990s.102 However, those efforts did not go beyond attempts to improve 

 communication between the Nile riparians.

Building on those efforts, the World Bank, and some other donors 

including the United Nations Development Programme (UNDP), started 

in 1997 to facilitate the establishment of a more formal setting for coop-

eration among the Nile Basin riparians, which was called the Nile Basin 

Initiative (NBI). After a series of informal meetings, the NBI was officially 

established by the Nile Basin states at the meeting of their Ministers of 

Water Resources (or Water Affairs), held in Dar-es-Salaam, Tanzania, on 

 99 For discussion of the 1959 Agreement, see R. Krishna, The Legal Regime 
of the Nile River Basin, in The Politics of Scarcity, Water in the Middle East 
(J. Starr & D. Stoll, eds., 1988), at 23. 

100 For a detailed analysis of those agreements and the positions of the differ-
ent riparians, as well as other agreements on the Nile concluded during the colonial 
era, see O. Okidi, History of the Nile and Lake Victoria Basins Through Treaties, in 
The Nile: Sharing A Scarce Resource (P.P. Howell and J.A. Allan eds., 1994), 
at 110.

101 For an overview of these disputes see A. Swain, Ethiopia, the Sudan and 
Egypt: The Nile River Dispute, 35 Journal of African Modern Studies 675 (1997).

102 For an analysis of those initiatives see J. Brunnee and S. Toope, The 
Changing Nile Basin Regime – Does Law Matter?, 43 Harvard International 
Law Review 105 (2002).
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February 22, 1999.103 The Agreed Minutes of the meeting, signed by the 

Ministers in attendance, included the overall framework for the NBI and 

its institutional structure and functions.

The NBI is established as an intergovernmental organization, and 

has been viewed as a transitional arrangement to foster cooperation and 

sustainable development of the Nile River for the benefit of the inhabit-

ants of those countries. It was able to bring together for the first time 

the 10 riparian states (at that time) at the ministerial level. It is guided 

by a shared vision “to achieve sustainable socio-economic development 

through equitable utilization of, and benefit from, the common Nile Basin 

water resources.”104 As will be discussed later, the emphasis on equitable 

utilization is quite noteworthy.

The NBI is managed by a transitional institutional structure, including 

the NBI Secretariat located in Entebbe, Uganda,105 and two project offices 

in Addis Ababa, Ethiopia, and Kigali, Rwanda. The Addis Ababa office, 

called Eastern Nile Technical Regional Office (ENTRO), is for managing 

the “Eastern Nile Subsidiary Action Program (ENSAP),” and includes 

Egypt, Ethiopia and the Sudan. The Kigali office is for the “Equatorial 

Lakes Subsidiary Action Program (ELSAP)” and includes Burundi, 

Rwanda, Kenya, Uganda, Tanzania, and Democratic Republic of Congo, 

in addition to Egypt and the Sudan.106 

Consequently, the Nile Basin Initiative Act was enacted by the Republic 

103 For more details on the NBI, see: http://www.nilebasin.org/newsite/. It 
should be clarified that Eritrea is not a full-fledged member of the NBI, and only 
holds an observer status. South Sudan applied for membership of the NBI, fol-
lowing its formal secession from the Sudan on July 9, 2011, and was admitted as 
a member of the NBI on July 5, 2012, at the 20th ordinary meeting of the Nile 
Council of Ministers (Nile COM) held in Kigali, Rwanda. Celebrations of the 
“Nile Day” take place on February 22 of every year.

104 See id. See also International Consortium for Cooperation on the Nile 
(ICCON), Nile Basin Initiative: Strategic Action Program – Overview (Prepared 
by the Nile Basin Initiative Secretariat in Cooperation with the World Bank, May 
2001), at iii.

105 The NBI Secretariat is headed by an Executive Secretary who is appointed 
by rotation in alphabetical order from among the members of the NBI. The NBI 
Secretariat has started recently to undertake the notification of the Nile riparians 
for World Bank-financed projects on behalf of any of the Nile Basin countries. See 
supra note 103.

106 In addition, the organs of the NBI include the Council of Ministers of 
Water Affairs of the Nile Basin Countries (Nile-COM), which provides policy 
guidance and makes decisions on matters relating to the NBI, and the Technical 
Advisory Committee, which renders advice to the Nile-COM. See supra note 103. 
The chairmanship of the Council is by rotation in alphabetical order every year.
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of Uganda in October 2002 to give the force of law in Uganda to the signed 

Agreed Minutes of the meeting of the Nile Basin States’ Ministers of 

Water Affairs, held in Cairo, Egypt, on February 14, 2002. According to 

the Agreed Minutes, the Ministers decided to “invest the NBI, on a transi-

tional basis, with legal personality to perform all of the functions entrusted 

to it, including the power to sue and be sued, and to acquire or dispose 

of moveable and immoveable property.” The Headquarters Agreement 

was concluded between the Government of the Republic of Uganda and 

the NBI in Kampala on November 4, 2002, following the enactment by 

Uganda of the Nile Basin Initiative Act.

The Nile Basin Trust Fund has been established with funding from 

a number of multilateral and bilateral donors, and some projects are 

already being funded therefrom. The World Bank, which is spearheading 

the facilitative efforts of the NBI, also administers the Trust Fund.107 The 

facilitative role played by the World Bank on behalf of the donors, which 

spanned about 15 years and which attained those results, no doubt consti-

tutes mediation under the United Nations definition discussed above.108

The main objective of the NBI has been to conclude a cooperative 

framework agreement that would incorporate the principles, structures 

and institutions of the NBI, and that would be inclusive of all the Nile 

riparians. Work on the Nile Basin Cooperative Framework Agreement 

(CFA) started immediately after the NBI was formally established in 1999, 

and continued for more than 10 years.109 However, the process has run 

into some major difficulties as a result of the resurfacing and hardening 

of the respective positions of the riparians over the colonial treaties, as 

well as Egyptian and Sudanese claims to their acquired rights and uses of 

the Nile waters. Those differences persisted and could not be resolved at 

the negotiation level, and were eventually taken to the ministerial meet-

ings that took place in Kinshasa, Alexandria, and Sharm El-Sheikh in 

2009 and 2010. However, these meetings in turn failed to resolve those 

issues, and no agreement on the final draft CFA could be reached. On 

May 14, 2010, four of the Nile riparians (Ethiopia, Tanzania, Uganda and 

Rwanda) signed the CFA in Entebbe, Uganda, and were joined five days 

107 For a list of the projects under each of the two programs, see supra note 
103.

108 As discussed above, mediation is defined as a distinctive method for facili-
tating dialogue between parties to an international dispute; see supra note 5.

109 In fact, the attempts to establish a basin-wide legal framework started 
under the TECCONILE initiative, but the relationship among the riparians in the 
late 1990s was not conducive to this effort. See Brunnee & Toope, supra note 102, 
at 134–35.
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later by Kenya.110 On February 28, 2011, Burundi joined those five states 

and signed the CFA. Although the Democratic Republic of Congo indi-

cated that it supported the CFA, it has not yet signed it. Eritrea remains 

an observer to the whole process.

The CFA lays down some basic principles for the protection, use, con-

servation and development of the Nile Basin.111 Those principles include 

cooperation among the states of the Nile River Basin on the basis of sover-

eign equality, territorial integrity, mutual benefit and good faith, sustain-

able development, equitable and reasonable utilization, and prevention of 

significant harm. It establishes the principle that each Nile Basin state has 

the right to use, within its territory, the waters of the Nile River Basin, and 

it lays down a number of factors for determining equitable and reasonable 

utilization. In addition to the factors enumerated in the Watercourses 

Convention,112 the CFA includes the contribution of each Basin state to 

110 For the Nile Basin Co-operative Framework Agreement, see: http:// 
internationalwaterlaw.org/documents/regionaldocs/Nile_River_Basin_Coopera ti 
ve_ Framework_2010.pdf. The CFA is also referred to as the “Entebbe Treaty” 
because it was signed at Entebbe, Uganda.

111 The CFA distinguishes between “Nile River Basin” and “Nile River 
System.” It defines “Nile River Basin” to mean “the geographical area determined 
by the watershed limits of the Nile River System of waters; this term is used where 
there is a reference to environmental protection, conservation or development.” It 
defines “Nile River System” to mean “the Nile River and the surface waters and 
groundwaters which are related to the Nile River; this term is used where there is 
a reference to utilization of water.” No conclusive agreement has been reached 
on those definitions, as Egypt has been claiming that the definition of the term 
“Nile River System” applies to both environmental protection and water alloca-
tion. This would mean that the waters of the Nile would include not only the 84 
billion cubic meters (BCM) measured at Aswan and specified by Egypt and Sudan 
in the 1959 Nile Agreement, which the two countries currently fully utilize, but 
also the more than 1500 BCM of rainwater that, according to Egypt, fall annually 
in the basin area. If Egypt reopens this issue, it will certainly add another major 
complication to the CFA, and to the already difficult relations between the Nile 
upper and lower riparians.

112 See supra note 3. The factors are enumerated in Article 6 of the Convention 
and consist of (a) geographic, hydrographic, hydrological, climatic, ecological and 
other factors of a natural character; (b) the social and economic needs of the 
watercourse States concerned; (c) the population dependent on the watercourse 
in each watercourse state; (d) the effects of the use or uses of the watercourses in 
one watercourse state on other watercourse states; (e) existing and potential uses 
of the watercourse; (f) conservation, protection, development and economy of use 
of the water resources of the watercourse and the costs of measures taken to that 
effect; and (g) the availability of alternatives, of comparable value, to a particular 
planned or existing use.
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the waters of the Nile River System, and the extent and proportion of the 

drainage area in the territory of each Basin state. 

The CFA also includes provisions requiring the Nile Basin states to 

take all appropriate measures to prevent the causing of significant harm 

to other Basin states. The CFA indicated further that where significant 

harm nevertheless is caused to another Nile Basin state, the states whose 

use causes such harm shall, in the absence of agreement to such use, take 

all appropriate measures, having due regard for the provisions of the CFA 

on equitable and reasonable utilization, in consultation with the affected 

state, to eliminate or mitigate such harm and, where appropriate, to 

discuss the question of compensation. Those provisions are exactly the 

same as those of the Watercourses Convention.

The CFA articles on equitable and reasonable utilization and the 

obligation against causing significant harm resulted in the same discus-

sion and controversies that the respective provisions of the Watercourses 

Convention have generated. The lower riparians favor the no-harm rule, 

since it protects their existing uses against impacts resulting from activi-

ties undertaken by upstream states. Conversely, upper riparians favor the 

equitable utilization principle because it provides more scope for states 

to utilize their share of the watercourse for activities that may impact 

on downstream states.113 Although the paragraphs of the Watercourses 

Convention dealing with those two principles were initially considered by 

most riparian states as a compromise language, and the Convention was 

adopted accordingly by a large majority at the United Nations General 

Assembly meeting, it is now widely believed that the Watercourses 

Convention has resolved this controversy by subordinating the obliga-

tion against causing significant harm to the principle of equitable and 

 reasonable utilization.114 

113 See D. Freestone & S.M.A. Salman, Oceans and Freshwater Resources, in 
Oxford Handbook of International Environmental Law (D. Bodansky et al. 
eds., Oxford University Press, 2007), at 351.

114 For an analysis of the relationship between the two principles, and the sub-
ordination of the no-harm rule to the principle of equitable and reasonable utiliza-
tion, see S.M.A. Salman, The United Nations Watercourses Convention Ten Years 
Later – Why Has its Entry into Force Proven Difficult, 32 Water International, 
1 (2007); S.M.A. Salman, The Helsinki Rules, the United Nations Watercourses 
Convention and the Berlin Rules – Perspectives on International Water Law. 23 
International Journal of Water Resources Development 625 (2007). See 
also S. McCaffrey, The Law of International Watercourses, 408 (Oxford 
University Press, 2d ed., 2007), and C. Bourne, International Water Law 
– Selected Writings of Professor Charles Bourne (P. Wouters ed., Kluwer 
Law International, 1997), at 158. See also the decision of the International Court 
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In an attempt to address the controversy over these two principles 

between Egypt and Sudan on the one hand, and the remaining riparians 

on the other, the CFA introduced the concept of water security. Article 

14 of the CFA defines water security to mean “the right of all Nile Basin 

States to reliable access to and use of the Nile River system for health, 

agriculture, livelihoods, production and the environment.” However, this 

approach did not satisfy Egyptian and Sudanese claims to what they see 

as their existing rights and uses, and opened the door for more demands 

from them.

Egypt and Sudan demanded and insisted that Article 14 of the CFA 

include a specific provision, to be added at the end of the Article, which 

would oblige the Basin states “not to adversely affect the water security 

and current uses and rights of any other Nile Basin State.” The position of 

Egypt and Sudan revived the longstanding disputes related to the treaties 

discussed above: Egypt’s veto power, and Egyptian and Sudanese claims 

to their existing uses of, and rights to, the Nile waters under the 1959 Nile 

Agreement.115 This position is tantamount to a demand for an unequivo-

cal recognition of those treaties and Egypt’s veto power. No wonder, then, 

that this position was totally rejected by the upper riparian states. They 

suggested, as a compromise, leaving the issues related to Article 14 to the 

Nile Basin Commission to be established after the CFA enters into force. 

This compromise was rejected by Egypt and Sudan. 

Thus, rather than assisting in the resolution of controversies over the 

principles of equitable and reasonable utilization and the obligation 

against causing significant harm, introduction of the third concept of 

water security simply widened the gap and exacerbated the differences 

over the two principles between the Nile lower and upper riparians, and 

on the CFA as a whole. Indeed, the concept turned out to be an unneces-

sary, unfortunate and complicating factor.116 It is more or less a redundant 

of Justice in the case of Gabcikovo-Nagymaros (Hungary/Slovakia) (available 
at http://www.icj-cij.org/docket/files/92/7375.pdf), where the Court emphasized 
repeatedly the principle of equitable and reasonable utilization, but made no refer-
ence to the obligation against causing significant harm. 

115 Although Egypt and Sudan signed off on the objective of the NBI, which 
is to “to achieve sustainable socio-economic development through equitable utili-
zation of, and benefit from, the common Nile Basin water resources” (supra note 
104), they insisted throughout the mediation years on their existing uses and rights, 
which is basically a claim to the no-harm rule.

116 For a critical analysis of the concept of water security, see D.Z. Mekonnen, 
The Nile Basin Cooperative Framework Agreement Negotiations and Adoption of 
a Water Security Paradigm: Flight into Obscurity or a Logical Cul-de-Sac?, 21 
European Journal of International Law 421 (2010).
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reiteration of the two principles. The upper riparians went ahead with it 

because it reinforced their belief that the CFA subordinates the no-harm 

rule to the equitable and reasonable utilization principle. For that same 

reason, Egypt and Sudan demanded the addition of the new clause regard-

ing their existing uses and rights. As a result, the new concept of water 

security simply reopened the major pre-NBI differences on colonial trea-

ties and acquired rights and derailed the CFA negotiations process. It is 

worth adding that this concept does not exist in any other multilateral 

or bilateral water treaty, and is not a legal theory per se, but is merely a 

 political and socioeconomic concept.117 

Besides the issue of water security, Egypt and Sudan demand that the 

CFA should include explicit provisions on notification of other riparians 

of planned measures which may cause significant adverse effects to other 

riparians. The CFA requires the Nile Basin states to exchange informa-

tion on planned measures through the Nile River Basin Commission to be 

established under the CFA, and included no explicit provisions on notifica-

tion. As indicated earlier, Ethiopia opposed notification of other riparians 

because of its concern that such notification may be construed as recogni-

tion of the 1902 Treaty. Ethiopia further claims that it was not notified by 

Egypt and Sudan of any project affecting the Nile, and so it is not obliged 

to notify them.118 On the other hand, Egypt and Sudan demand that pro-

visions on notification of other riparians, in line with those included in the 

World Bank Policy for Projects on International Waterways119 and the 

Watercourses Convention, be included in the CFA.120

117 It is worth adding in this context that “The Hague Ministerial Declaration,” 
issued at the end of the Second World Water Forum on March 22, 2000, is entitled 
“Water Security in the 21st Century.” It dealt with water security in the political 
and socioeconomic, but not the legal, sense, because as a declaration it has no 
legally binding effect. The Hague Ministerial Declaration is available at: http://
www.cbd.int/doc/handbook/cbd-hb-11-en.pdf. 

118 This discussion raised the issue of whether the requirement of notifica-
tion applies to both types of riparians (downstream as well as upstream) or is 
only required from upstream riparians. For discussion of why the notification 
requirement applies to both downstream as well as upstream riparians see S.M.A. 
Salman, Downstream Riparians can also Harm Upstream Riparians – The Concept 
of Foreclosure of Future Uses, 35 Water International 350 (2010).

119 The World Bank has developed through the years since 1956 elaborate 
policies for projects on international waterways financed by the Bank, including 
comprehensive provisions on notification. For a detailed analysis of those policies 
see S.M.A. Salman, The World Bank Policy for Projects on International 
Waterways – Legal and Historical Perspectives (Martinus Nijhoff, 2009; 
World Bank, 2009).

120 It is worth noting in this regard that neither Egypt, nor Sudan, nor any 
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Another major difference relates to the manner in which the CFA would 

be amended. While Sudan and Egypt demand that the CFA should be 

amendable by consensus or a majority that includes Egypt and Sudan, the 

other riparians insist that the CFA be amendable by a simple majority of 

the riparian states, with no veto power to any riparian. These are no doubt 

major differences between the lower and upper Nile riparian states.

 This intricate situation was exacerbated further by the February 2011 

signature by Burundi as the sixth member of the CFA, as mentioned 

earlier, rendering the entry into force of the CFA possible. This is because 

the CFA needs, according to its own provisions, six ratifications to enter 

into force and effect. The emergence of the Republic of South Sudan 

as an independent state on July 9, 2011, and its admission as the tenth 

member of the NBI on July 5, 2012, is another development that favors 

the upper riparians. South Sudan is expected, based on ethnicity, geog-

raphy, history and interests, to side with the Equatorial Lakes countries 

and Ethiopia.121 

However, entry into force of the CFA with only those six or seven ripar-

ian states would result in some major legal problems and complications. 

The CFA establishes the Nile River Basin Commission for promoting 

and facilitating the implementation of the principles, rights and obliga-

tions set forth in the CFA, and for serving as an institutional framework 

for cooperation among the Nile Basin states. Article 30 of the CFA states 

that upon entry into force of the CFA the Commission shall succeed to 

all rights, obligations and assets of the NBI. The immediate question that 

arises is what will happen to the rights and obligations under the NBI of 

the states that are not parties to the CFA? This situation, if it does materi-

alize, will raise some difficult legal issues, and will exacerbate the existing 

disputes over the CFA.

In addition to the disputes over the CFA, another dispute erupted in 

March 2011 when Ethiopia announced that it plans to build the Grand 

Ethiopian Renaissance Dam (known formerly as the Grand Millennium 

Dam). The dam would be built on the Blue Nile, 40 kilometers from the 

Sudanese border. It will have power-generating capacity of more than 

5000 megawatts, create a reservoir that would hold 62 BCM of water, and 

of the Nile riparian states is a party to the Watercourses Convention that was 
adopted by the United Nations General Assembly on May 20, 1997 (supra note 
11). Kenya and Sudan voted for the Convention, while Burundi voted against 
it. Egypt, Ethiopia, Rwanda and Tanzania abstained, while Eritrea, Democratic 
Republic of Congo and Uganda did not participate in the vote. Thus, the invoca-
tion by Egypt and Sudan of the Convention’s provisions is quite interesting.

121 See supra note 88.
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cost close to $5 billion.122 Ethiopia claims that the dam will benefit Egypt 

and Sudan through flood and sediments control. Immediately after the 

announcement was made, Egypt and Sudan opposed the dam strongly, 

claiming adverse effects to their Nile water rights and interests. However, 

Sudan later reversed its position, and endorsed the project, and Egypt 

somehow softened its stand. After a series of high-level meetings, includ-

ing the visit of the new Egyptian Prime Minister to Addis Ababa in March 

2011, and the visit of the Ethiopian Prime Minister to Cairo in September 

2011, the three countries agreed on December 5, 2011, to establish an 

international panel of experts to assess the impact of the dam on the Blue 

Nile.123 This is certainly a positive step, indicating a major shift towards 

an attempt to resolve the dispute over the Grand Ethiopian Renaissance 

Dam in a peaceful and constructive manner. It remains to be seen how this 

approach and process will unfold.

While the outcome of the mediation efforts of the World Bank on the 

Indus River, and those of the United States on the Jordan River were 

both clear, the results of the efforts on the Nile Basin are still uncertain. 

After close to 15 years of mediation, an agreement on the CFA is still 

difficult to reach. The basic and original differences on the colonial trea-

ties, and acquired rights vis-à-vis equitable and reasonable utilization still 

persist, and defy a resolution. They are compounded by introduction of 

the unfortunate concept of water security, and differences on notifica-

tion, and on consensus versus majority on the amendment of the CFA. 

Moreover, the large number of the Nile riparian states, now numbering 

11, and the limited flow of the Nile have added to the difficulties faced in 

the  mediation efforts.

The limited flow of the Nile of 84 BCM at Aswan,124 which is fully 

122 For more on the Grand Ethiopian Renaissance Dam, see http://nazret.
com/blog/index.php/2011/04/02/ethiopia-s-grand-millennium-dam-would-be-the-
10th-largest-in-the-world. See also S.M.A. Salman, Grand Ethiopian Renaissance 
Dam: Challenges and Opportunities, 10 The CIP Report at October 21, 2011 
(George Mason University School of Law), available at: http://cip.gmu.edu/
archive/CIPHS_TheCIPReport_October2011_DamsSector.pdf.

123 The three countries agreed that the International Panel of Experts would 
consist of 10 members, two experts from each of the three countries, plus four other 
international experts. See http://www.waltainfo.com/index.php?option=com_cont
ent&view=article&id=836:terms-of-reference-agreed-for-the-international-panel-
of-experts-on-the-nile-dam-&catid=82:articles-and-features-&Itemid=40.

124 It is noteworthy that the Nile flow of 84 BCM measured at Aswan is equal 
only to about 2 percent of the Amazon River, 6 percent of the Congo River, 12 
percent of the Yangtze River, 17 percent of the Niger River and 26 percent of the 
Zambezi River.

LEB 9781781005088 PRINT.indd   399LEB 9781781005088 PRINT.indd   399 21/11/2012   13:1521/11/2012   13:15



400 International law and freshwater

utilized by Egypt and the Sudan, poses a major problem with regards to 

the demands of the other riparian states for a share on the Nile waters. 

Thus, one major challenge that faces the Nile riparian states is how to 

augment the flow of the Nile River125 to meet the existing and growing 

uses of Egypt and Sudan, and the emerging, though limited, uses of the 

other riparians.126 It does not seem that the mediation efforts paid atten-

tion to this issue. Instead, those efforts focused on the CFA, and the CFA 

tries, inter alia, to reallocate waters that are fully utilized. As discussed 

earlier, major works were financed under the Indus Basin Trust Fund to 

provide additional waters to Pakistan to compensate for the waters of the 

Eastern Rivers that were allotted to India. A similar approach should have 

been one major focus of the mediation efforts for the Nile Basin. Thus, 

while the mediation efforts on the Indus Basin concentrated on engineer-

ing solutions to augment the flow of the Indus River System to meet the 

competing demands of both India and Pakistan, those on the Nile Basin 

focused largely on a legal solution comprising a treaty that would real-

locate the Nile’s already fully utilized waters. This, no doubt, is one main 

reason why the mediation efforts on the Indus River succeeded, while 

those on the Nile Basin have floundered.

The Egyptian revolution of January 25, 2011, and the gradual emer-

gence of Ethiopia as a regional power no more encumbered by acute 

poverty, wars and famines, are both expected to have effects on the future 

relations of the Nile Basin countries. Those developments are likely to 

influence Egypt’s longstanding position on the Nile, and push in the direc-

tion of cooperation in the Nile Basin. Indeed, the visit by the Egyptian 

Prime Minister to Ethiopia in May 2011 and that of the Ethiopian Prime 

Minister to Egypt in September 2011 both raised hopes that more coop-

125 See supra note 88 on the Jonglei canal, and the amount of water it was 
expected to add to the Nile flow, as well as the amount expected from the other 
proposed canals.

126 Ethiopia’s main uses are for generation of hydropower, while the other 
upper riparians’ uses are largely for drinking water and small irrigation projects. 
It is widely believed that Ethiopia’s uses for hydropower generation will have 
little effect on Sudan and Egypt if the filling of the reservoirs is planned and 
executed over a reasonable period of time. On the other hand, the Sudd swamps 
of South Sudan operate as a regulator of the flow of the Nile, and any uses 
upstream would affect mostly the amounts of water spreading across the Sudd, 
rather than the amount of water flowing past the Sudd to Sudan and Egypt. 
See P. Block & B. Rajagopalan, Statistical-Dynamical Approach for Streamflow 
Modeling at Malakal, Sudan, on the White Nile River, 14 Journal of Hydrologic 
Engineering 2, at 185–96.
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erative approaches to the Nile waters may be pursued.127 The initial agree-

ment by Ethiopia and the other upper riparians to delay ratification and 

the subsequent entry into force of the CFA—as well as the accord by 

Ethiopia, Egypt, and Sudan to establish an international panel of experts 

to assess the effects of the Grand Ethiopian Renaissance Dam on the Blue 

Nile—were also read as signs that the two sides may be moving towards 

some sort of accommodation. It is also noteworthy that the warnings 

about the impending Nile water wars are no longer being uttered by Egypt 

or Ethiopia.128 

However, despite these positive signs, some negative developments have 

also cropped up, particularly with regards to the CFA. During the 19th 

meeting of the Nile Council of Ministers (Nile COM) held in Nairobi on 

July 28, 2011, Egypt and Sudan demanded that an extraordinary meeting 

of the Nile COM be convened to discuss the CFA. A similar demand was 

made a year earlier in Addis Ababa during the 18th meeting of the Nile 

COM. The upstream riparians that signed the CFA turned down that 

demand. It was agreed during the Nairobi meeting, as a compromise, that 

the extraordinary meeting would be held, but would limit itself to discuss-

ing the legal and institutional ramifications of the entry into force of the 

CFA. It was further agreed that the meeting would be held in Kigali, the 

capital of Rwanda, on October 28, 2011, in connection with the Third Nile 

Basin Development Forum.129 However, Egypt and Sudan later requested 

postponement of the Kigali meeting, ostensibly because of the Egyptian 

elections. It was consequently agreed that the meeting would take place 

in Nairobi, Kenya, on December 18, 2011. Yet, again Egypt and Sudan 

asked for a postponement, and the other riparians reluctantly agreed to 

this request, scheduling the meeting to take place on January 27, 2012, in 

Nairobi, Kenya. 

The Nile ministers from the upstream countries did arrive in Nairobi 

for that meeting, but the Egyptian and Sudanese ministers failed to show 

127 For more on those developments, see http://www.csmonitor.com/
World/Africa/Africa-Monitor/2011/0922/Egypt-s-new-leadership-more-incl
ined-to-share-resources-with-Ethiopia.

128 See, e.g., the Reuters report “Ethiopia PM warns of Nile war,” available 
at: http://english.aljazeera.net/news/middleeast/2010/11/20101124152728280839.
html. See also the Reuters report “Egypt asserts right to block upstream Nile dams,” 
available at:  http://www.reuters.com/article/2010/05/18/idUSLDE64G1D0.

129 For an over-view of the 19th Nile COM meeting see S.M.A. Salman, The 
Nineteenth Meeting of the Nile Council of Ministers – Developments and Changes 
(in Arabic, August 5, 2011), available at: http://sacdo.com/forum/forum_posts.
asp?TID=8752.
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up. Consequently the Nile COM meeting did not take place.130 However, 

the ministers from the equatorial lakes countries convened their own 

Nile Equatorial Lakes Council of Ministers (NEL-COM) meeting, and 

agreed to upgrade the observer status of Ethiopia in the NEL-COM to full 

membership. As a result of this decision, the six countries that signed the 

CFA succeeded in establishing an institutional framework for taking col-

lective decisions, and for working together. Subsequently, they discussed 

the NEL plans and programs, and also made a number of decisions on 

the CFA. The outcome of the NEL-COM meeting was included in the 

Nairobi Statement, which they issued at the end of the meeting. 

Annoyed by what they saw as dilatory tactics by Egypt and Sudan, the 

six ministers of the countries that signed the CFA stated that they would 

proceed with the process of ratification of the CFA, and the establish-

ment of the Nile Basin Commission once the CFA enters into force. They 

also agreed to update each other regularly on the process of ratification 

in each Minister’s respective country. The Ministers instructed the Chair 

of the Nile COM to continue discussions with the three Nile states that 

have not signed the CFA (Egypt, Sudan, and the Democratic Republic of 

Congo) with the view of bringing them to ratify the CFA, and that such 

discussions should be concluded within 60 days.131 The Nairobi Statement 

indicated the frustrations of the Ministers at Egypt and Sudan’s indeci-

siveness regarding the extraordinary meetings that resulted in a number of 

meeting cancellations on short notice. The Statement also indicated that 

the Nairobi meeting could have provided an opportunity to agree on how 

to move forward together in enhancing Nile Basin cooperation. The Nile 

COM chair was instructed to communicate these frustrations to Egypt 

and Sudan, and to communicate the outcome of the Nairobi meeting to 

the respective governments so that the ratification process of the CFA 

would commence.

This meeting is no doubt a major watershed and a landmark in the 

history of the Nile Basin. The NEL ministers reversed the previous deci-

sion to delay the ratification process of the CFA to give Egypt some 

time after the January 2011 revolution. The discussions to be conducted 

130 See C. Karongo, Talks Over Nile Abort After Egypt, Sudan Absence, 
available at: http://www.capitalfm.co.ke/news/2012/01/talks-over-nile-abort-af
ter-egypt-sudan-absence/.

131 More details on the Nairobi meeting are available at: http://www.newtimes.
co.rw/news/index.php?i=14893&a=49763. See also S.M.A. Salman, Outcome of 
the Nairobi Nile Council of Ministers Meeting – An Inevitable Consequence 
of a level-playing field?, available at: http://www.internationalwaterlaw.org/
blog/category/africa/.
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by the Nile COM chair with Egypt and Sudan would not be about the 

areas of disagreements on the CFA, not even about the legal and insti-

tutional ramifications of the entry into force of the CFA. They would 

be about bringing these states to ratify the CFA, and those discussions 

should be completed within 60 days. The Nile Basin is clearly going 

through critical and uncertain times. The emergence of the upper ripar-

ians as a power to reckon with is, in my view, an inevitable consequence 

of a level playing field resulting from the NBI itself. It remains to be 

seen how these developments would eventually unfold, and whether the 

CFA will indeed enter into force and effect without Egypt and Sudan. 

Will the mediators and heads of state of the Nile Basin countries inter-

vene and try to save the mediation efforts, or will the concerned parties 

simply conclude that the process has reached a dead end, and simply 

take a hands-off stand? It also remains to be seen whether these devel-

opments would derail the work of the international panel of experts for 

the Grand Renaissance Dam that has been hailed as the major signal of 

cooperation in the history of the Nile Basin.

CONCLUSION

As discussed in the previous sections of this chapter, mediation is an ami-

cable process for prevention and resolution of disputes. It is controlled by 

the parties and aims at giving each party something to walk away with. 

This contrasts with the adjudication process, in which the winner, in most 

cases, takes all. However, there has been limited resort to mediation in 

international water disputes because of misconceptions about sovereignty 

over shared watercourses and the basic principles of international water 

law, absence of a globally binding treaty, power disequilibrium and the 

large number of shared watercourses, as well as multiplicity of riparians to 

most of those watercourses and absence of all-encompassing treaties for 

most of them. 

The three case studies discussed in this chapter show that the starting 

point for any mediation efforts is the commitment of the parties to the 

process and their willingness to work in good faith for a resolution of 

the dispute. That was clearly the situation in the case of the Indus waters 

dispute, but less so in the case of the Jordan River and the Nile River 

Basins. Although Egypt and Sudan signed off on the basic vision of the 

NBI of equitable utilization, they kept insisting on their acquired rights 

and uses. Indeed, the negotiations over the CFA reached a deadlock, 

mainly because of this issue. 

Another important starting point is the neutrality and credibility of 
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the mediator, both in reality and in the parties’ perceptions. The contrast 

between the Indus and the Jordan mediation processes on this issue was 

quite apparent. 

Moreover, the number of the parties to the dispute may also be a factor 

in how the process unfolds. In the Indus dispute, the fact that there were 

two disputing parties must have made the process less difficult for the 

Bank.132 However, with four parties, the Palestinians, and the involve-

ment of the Arab League in the Jordan River, and—with 11 riparians on 

the Nile River—the decision-making process has been more dispersed and 

difficult. Moreover, while the Nile riparian states have been grouped and 

have worked under the NBI largely as Eastern and Southern Nile states, 

their interests and stakes vary widely, and the old grouping of upper and 

lower riparians has persisted throughout the mediation years.

It is also unfortunate that the Nile mediation efforts focused largely on 

a legal solution to the Nile disputes, the CFA, and introduced the ambigu-

ous concept of water security, which complicated the mediation process. 

Although the CFA will enter into force if the six states that have thus far 

signed it decide to ratify it, its entry into force would result in some dif-

ficult legal issues with regards to the rights and obligations of the other 

Nile riparian states under the NBI, as well as the NBI assets, liabilities and 

programs.

The Indus and Jordan mediation efforts also underscore the importance 

of disengaging the water dispute from other disputes, and ensuring that 

those other disputes do not overshadow the water dispute. The World 

Bank was able to disengage the Kashmir dispute from the Indus water 

dispute. However, in the Jordan River, the mediation efforts were not 

able to subordinate the Palestinian rights to the water allocation process, 

and the efforts did not succeed because of Arab states’ fears of diluting 

Palestinian rights by accepting the Revised Unified Plan and impliedly 

recognizing the state of Israel.

Although undertaken and completed more than 50 years ago, the 

mediation efforts of the World Bank on the Indus River dispute provide 

the key basic parameters for a successful mediation. The neutrality, cred-

132 As indicated earlier (supra note 29), both China and Afghanistan are ripar-
ians to the Indus River System. However, the mediation efforts of the World Bank 
did not include either of these two states. It should be clarified in this connection 
that allocation of each set of rivers to India and Pakistan should in no way affect 
the rights of Afghanistan and China to an equitable and reasonable share in the 
waters of the Indus River System under international law. Indeed, this allocation 
by rivers, and not by volume, should make it possible to allocate volumetric shares 
for both Afghanistan and China.
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ibility, and intentions of the mediator, both in reality and perception, were 

the main factors that resulted in the success of the mediation efforts of the 

Bank. Other important factors for success of the World Bank include the 

commitment of the parties to the mediation process and their willingness 

to compromise and act in good faith. They also include the involvement 

of the Bank, together with India and Pakistan, at the highest level, as well 

as the leverage and convening power of the Bank and its ability to obtain 

concessions, to put pressure on the parties, and to raise the funds needed 

for implementation of the outcome of the mediation. The willingness of 

the Bank to play a role during implementation of the Treaty, and in any 

future dispute resolution process under the Treaty, is another important 

factor for the success of the Bank. Indeed, the mediation efforts of the 

Bank in the Indus River dispute still stand out, more than 50 years later, as 

an excellent road map for any organization, state, or individual attempt-

ing to mediate an international water dispute.
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