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Abstract: Water is a finite resource, and with the considerable upsurge in population, urbanization,

and industrialization, it is also becoming an increasingly scarce resource. Many countries in the world

rely on river waters, and many of those rivers are shared by two or more countries. Dams on those rivers

have been a major source of tensions, disputes, and, in some cases, even conflict between riparian

countries because dams could result in massive diversion of river flows. Those developments have, inter

alia, highlighted the relevance and importance of the principles of international water law, as reflected

in the United Nations Convention on the Law of the Non-Navigational Uses of International Water-

courses. The World Commission on Dams has also underscored the importance of, and elaborated on,

those principles with regard to dams on shared rivers. This article discusses and analyzes the recommen-

dations of the Commission in this area, and compares them with the principles of international water

law as  enunciated in the United Nations Convention.

Keywords: Dams, good faith negotiations, International Court of Justice, international water law,

notification, riparian states, shared rivers, treaties, World Commission on Dams, World Commission on

Water for the 21st Century.

Introduction

A lot of ink will be spilled over the Report of the World
Commission on Dams by both the proponents and oppo-
nents of dams. The Report, which was launched in Lon-
don on November 16, 2000, has generated an extensive
debate among the parties concerned with, or affected by,
dams. Most of the NGO community and the academic
circles that have praised the Report will continue urging
dam builders to abide by the 26 guidelines recommended
by the Commission. They will keep highlighting the find-
ings of the Report, particularly with respect to the negative
environmental and social consequences of dams. On the
other hand, developing countries and the dam industry will
continue their criticism of the Report, describing the find-
ings as no more than an echo of the agenda of the NGO
community, and the guidelines as unrealistic and difficult
to operationalize. If this debate were the only outcome of
the World Commission on Dams process, then it is still a
substantive outcome. Indeed, the Commission, having no
decision-making power, has aimed at broadening and en-
livening the debate over dams. And judging from the wide
and extensive reaction to its Report, the Commission has
clearly succeeded in doing so.

The debate over dams initially centered on technical,
economic, and financial aspects. Environmentalists and
affected peoples were late-comers to the debate over dams.
Yet, they have succeeded in the 1980s and 1990s in plac-

ing their concerns high on the agenda of the debate. The
Commission, with its wide spectrum of representation and
views (NGOs, private sector, governments, autonomous
agencies, and academic institutions), has indeed energized
the debate on those areas and has introduced “new voices,
perspectives, and criteria into decision-making over dams”
(World Commission on Dams, 2000).

One of those new perspectives and criteria that the
Commission has brought to the debate on dams is the is-
sue of the rights and obligations of the riparian states over
the shared rivers where dams are to be built. This is in-
deed the first time that an international forum discussing
dams has addressed this issue and issued recommenda-
tions thereon. Even the Gland Workshop, which was or-
ganized by the World Conservation Union (IUCN) and
the World Bank in April 1997, and which paved the way
for the establishment of the World Commission on Dams,
did not address this issue (IUCN and the World Bank,
1998). It is true that not all dams are built on international
rivers. And it is also true that not every international river
has a dam constructed over it. In fact only about 60 per-
cent of the world rivers have dams built on them (World
Commission on Dams, 2000). This may be one reason
why the issue of riparian rights and duties has not been
addressed in any of those international dam forums. An-
other reason is perhaps the fact that there is still no inter-
national legal instrument in force regulating the use and
protection of international watercourses, and thus the rights

D
ow

nl
oa

de
d 

by
 [

IW
R

A
 O

rg
an

is
at

io
n 

] 
at

 0
6:

53
 0

7 
D

ec
em

be
r 

20
12

 



284 S.M.A. Salman

IWRA, Water International, Volume 26, Number 2, June 2001

and obligations of riparian states. The United Nations
Convention on the Law of the Non-Navigational Uses of
International Watercourses (the UN Convention) that was
adopted by the General Assembly of the United Nations
on May 21, 1997, has not yet entered into force and ef-
fect.

With those two factors in mind, it is certainly encourag-
ing that the Commission still managed to address the issue
of dams over shared rivers, and the rights and obligations
of riparian states thereon. The section of the Report deal-
ing with sharing rivers for peace, security, and develop-
ment is certainly a major contribution to the agenda of the
debate over dams. The purpose of this article is to review
and analyze the recommendations of the Commission in
this area and to compare them with the principles of inter-
national water law as enunciated in the UN Convention.

The Commission’s Knowledge Base
and Shared Rivers

The knowledge base from which the Commission de-
rived its findings and based its recommendations has been
quite expansive. It included eight in-depth studies of large
dams, two country studies for large dams in India and China,
in addition to a briefing paper on dams in both Russia and
the Commonwealth of Independent States. It also included
a cross-check survey of 125 existing dams in 52 countries,
17 thematic review papers, in addition to four regional
consultations, and more than 900 submissions from inter-
ested individuals, groups, and institutions. Five of the riv-
ers where some of the eight in-depth case studies were
conducted are international rivers. Those rivers are the
Columbia, the Zambezi, the Orange, the Mekong, and the
Indus Basin. The Columbia River where the Grand Cou-
lee dam is built, is shared by Canada and the United States
and is governed by some treaties and exchange of notes
between the two countries. The Zambezi River, where
the Kariba dam is built, is shared by eight countries com-
prising Angola, Botswana, Malawi, Mozambique, Namibia,
Tanzania, Zambia, and Zimbabwe and is governed by two
treaties, but not all the riparian states are parties to these
treaties. The Orange River, where the Gariep and
Vanderkloof dams are built, is shared by Botswana,
Lesotho, Namibia, and South Africa, and the only treaty
concerning the Orange river is one dealing with the
Lesotho Highlands Water Project between Lesotho and
South Africa. The Mekong River, where the Pak Mun
dam is built, is shared by Laos, Vietnam, Cambodia, Thai-
land, China, and Myanmar. However, China and Myanmar
have not been signatories to any of the treaties on the
Mekong river, including the 1995 Agreement on the Coop-
eration for the Sustainable Development of the Mekong
River Basin. The Indus River, where the Tarbela dam is
built, is shared by India, Pakistan, Afghanistan, and China.
However, Afghanistan and China are not parties to the
Indus Waters Treaty between India and Pakistan in 1960.

As such, except for the Columbia River, none of the other
four basins where in-depth studies were carried out is
governed by a treaty encompassing all the riparian states.
The other three rivers where in-depth studies were car-
ried out are national rivers and include the Tocantins River
in Brazil where the Tucurui dam is built, the Ceyhan River
in Turkey where the Aslantas dam is built, and the Glomma
and Laggen Basins in Norway where a number of dams
are built.

The Commissions Report does not indicate the basins
where the 152 cross-check surveys were carried out, and
as such, it is not clear which ones are international rivers.
However, one of the 17 thematic reviews dealt with “River
basins – institutional frameworks and management options”
and the ten papers contained within dealt with varied is-
sues related to dams on international rivers.

Although the knowledge base for the Commission in-
cluded dams built on international rivers, the Report did
not address the extent to which the principles of interna-
tional water law recommended by the Commission have
been followed in connection with those dams. The ab-
sence of such analysis contrasts sharply with the detailed
analysis of the findings of the Commission in the technical,
economic, financial, environmental, and social areas. Such
detailed analyses and findings formed the basis for the
recommendations of the Commission, yet, the recommen-
dations with regard to dams on shared rivers are not based
on such empirical analysis and seem to be guided by the
principles of international water law as articulated in the
UN Convention. Indeed, the Commission makes a num-
ber of references to the UN Convention and urges the
countries that have not yet done so to sign and ratify the
Convention so it can enter into force and effect.

Recommendations of the Commission With
Regard to Shared Rivers

The objectives of the Commission as developed and
refined following the Gland Workshop have been twofold:
(1) to review of the development effectiveness of large
dams and assess alternatives for water resources and en-
ergy development, and (2) to develop internationally ac-
ceptable criteria, guidelines, and standards where
appropriate, for the planning, design, appraisal, construc-
tion, operation, monitoring, and decommissioning of dams.
Those are clearly quite extensive objectives, and it should
not come as a surprise that the Commission decided, based
on this elaborate mandate, to address the issue of shared
rivers. As a basis for its discussion of the different as-
pects related to dams, the Commission has developed what
it calls the five core values that inform its understanding
of the issues related to dams, and which appear through-
out the entire Report. Those values are: equity, efficiency,
participatory decision-making, sustainability, and account-
ability. Indeed the core value of equity forced the Com-
mission into addressing the issue of the rights and
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obligations of the riparian states that share the river where
the dam is to be built, as measured by the principle of
equitable and reasonable utilization. The same could be
said, although perhaps to a lesser degree, about the core
values of sustainability and participatory decision-making.
The Commission has linked those values to what it calls a
globally accepted framework for setting universal goals,
norms, and standards and it has identified a number of
international instruments as the foundations for this frame-
work. Those instruments include the United Nations Char-
ter, the Universal Declaration of Human Rights, the UN
Declaration on the Right to Development, and the Rio
Declaration on Environment and Development. The con-
nection between the five core values, on the one hand,
and those instruments, on the other, is rooted in the fact
that both cover a wide array of issues including the need
for cooperation among states. Indeed, the discussion by
the Commission of the issue of shared rivers centers on
the need for cooperation between riparian states, not only
for sharing the waters of the international river, but also
the benefits derived from these rivers. In this connection,
the Commissions Report states, “As specific interventions
for diverting water, dams require constructive coopera-
tion. Consequently, the use and management of resources
increasingly becomes the subject of agreement between
States to promote mutual self-interest for regional co-op-
eration and peaceful collaboration. This leads to a shift in
focus from the narrow approach of allocating a finite re-
source to the sharing of rivers and their associated ben-
efits in which states are innovative in defining the scope
of issues for discussion” (World Commission on Dams,
2000).

The Commission noted that there are more than 260
shared rivers in the world, most of which do not have agree-
ments governing their use and protection. The Commis-
sion also noted the absence, as indicated earlier, of a globally
binding instrument on shared rivers since the UN Conven-
tion has not yet entered into force and effect.

After synthesizing the data collected through its knowl-
edge base and developing the five core values which in-
form its understanding of the issues raised by its knowledge
base, the Commission developed seven strategic priorities
for guiding decision-making with regard to dams. Those
priorities are: (1) gaining public acceptance; (2) assessing
comprehensive options; (3) addressing existing dams; (4)
sustaining rivers and livelihoods; (5) recognizing entitle-
ments and sharing benefits; (6) ensuring compliance; and
(7) sharing rivers for peace, development, and security.
Each of those priorities includes a set of recommended
principles, which, in the Commission’s view “if applied,
will lead to more equitable and sustainable outcomes in
future” (World Commission on Dams, 2000). Those rec-
ommended principles are what the Commission called, and
what are now commonly referred to as, the Commission’s
26 guidelines. The strategic priority for shared rivers in-
cludes the following five principles.

Basin Agreements on Shared Rivers
In the first policy principle, the Commission recom-

mended that national water policies should make specific
provisions for basin agreements on shared river basins.
The rationale for this recommendation, according to the
Commissions Report, is that the approach adopted by na-
tional or sub-national authority towards shared rivers may
have a direct and significant influence on other water re-
sources strategies, including international agreements. This
approach has been adopted by the South Africa’s Na-
tional Water Act which makes a number of references to
international agreements, including the requirement of
meeting the international obligations, and establishing bod-
ies to implement international agreements on shared riv-
ers.

In furtherance of its discussion of the UN Conven-
tion, the Commission recommended that states should
make every effort to ratify the UN Convention and bring
it into force. Where there are obstacles to ratifying the
UN Convention, the Commission recommended that the
three guiding principles of the UN Convention, namely
equitable and reasonable utilization, no significant harm,
and prior notification be used as a further dialogue be-
tween riparian states.

Despite its overall fair comprehension of the principles
of international water law, the Commission, unfortunately,
seems to have accepted the misconception that there is a
conflict between the principle of equitable and reasonable
utilization, on the one hand, and the obligation not cause
significant harm, on the other. In this regard, the Commis-
sion, referring to those two principles, stated that:

The meaning of these terms is still evolving. Particu-
larly, the application of the principle of “no significant
harm” will often conflict at a basin level with many
applications of the principle of “equitable and reason-
able utilization.” These interactions have not fully been
resolved legally or customarily, suggesting that in their
application, these principles should be read alongside
the Commission’s strategic priorities when planning
future water resources and hydro-power developments
(World Commission on Dams, 2000).

A careful reading of the articles of the UN Conven-
tion, which reflects customary international water law prin-
ciples, should reveal that there is actually no conflict
between those two principles. Article 5 of the UN Con-
vention enumerates a number of factors for determining
what is equitable and reasonable utilization. Those factors
include: (1) “the effects of the use or uses of the water-
course in one watercourse State on other watercourse
States;” and (2) “existing and potential uses of the water-
course.” To determine if any significant harm is caused to
another riparian state, one would have to consider a num-
ber of factors, including those two factors. Moreover,
Article 7 (1) of the UN Convention obliges watercourse
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states, when utilizing an international watercourse in their
territory, to take all appropriate measures to prevent cause
of significant harm to other watercourse states. When sig-
nificant harm nevertheless is caused to another water-
course state, then Article 7 (2) obliges the state causing
the harm to “take all appropriate measures, having due
regard to Articles 5 and 6, in consultation with the af-
fected State, to eliminate or mitigate such harm and, where
appropriate, to discuss the question of compensation.”
Articles 5 and 6 of the UN Convention deal with equitable
and reasonable utilization. As such, Article 7 (2) requires
giving due regard to the principle of equitable and reason-
able utilization when significant harm has nevertheless been
caused to another watercourse state. The paragraph also
indicates that causing harm may be tolerated in certain
cases such as when the possibility of compensation may
be considered. This overview of Articles 5, 6, and 7 of the
UN Convention should indicate that the obligation not to
cause significant harm has clearly been subordinated to
the principle of equitable and reasonable utilization, and as
such there is no conflict between the two principles
(McCaffrey, 1998).

The endorsement of the UN Convention by the Com-
mission is certainly commendable given the fact the Con-
vention reflects the main principles of international water
law. It is also commendable that the Commission has high-
lighted the main elements of the Convention and has urged
states to sign and ratify the Convention. This endorsement
is in line with other similar endorsements, such as the en-
dorsement by the International Court of Justice in its judg-
ment in the Gabcikovo-Nagymaros case (1997), as well
as the World Commission on Water for the 21st Century
(Global Water Partnership, 2000) and its Sovereignty Panel
(Green Cross International, 2000). However, a reference
to international agreements in national legislation, as the
Commission recommended, is unlikely to have any signifi-
cant affect on the manner in which international agree-
ments are reached. Such agreements are negotiated and
concluded as a result of many factors, the most important
of which is the political will of the riparian states to coop-
erate over the shared rivers.

Allocation of Benefits, Not Just Water
The Commission noted that most of the disputes over

international rivers can be attributed to the fact that the
available supply of water exceeds the demand of the ri-
parian states. Hence, the Commission recommended shift-
ing from the primary focus of allocation of water, to a
focus on the benefits that can be derived from use of wa-
ter. Such benefits can be optimized by the comparative
advantages which different riparian states may possess
such as climate, topography, or location.

This approach of focussing on benefits rather than on
allocation of water is not new. The Commission itself has
noted the negotiations and eventual agreement between
Canada and the United States over the joint benefits to be

derived from the Columbia River (Wouters, 1997). There
are examples of recent treaties focusing on such benefits.
The 1996 Mahakali Treaty between India and Nepal went
beyond the limited focus of sharing the water of the
Mahakali River and focused on an integrated approach
aiming at the benefits to be derived from it (Salman and
Uprety, 1999). Indeed, the UN Convention itself makes a
number of references to “shared benefits” and “optimal
and sustainable utilization.” As such, the Commission’s
Report is helping in highlighting this approach and placing
it among the agenda for the debate over dams.

Prior Notification
The Commissions Report devoted a lot of attention to

the notion of prior notification of other riparians when con-
sidering options that may have significant impact on other
riparians and has included this principle in both the first
and third recommendations. The Commission has also rec-
ommended detailed procedures for notification and requires
it in two stages. At an early stage of planning, notification
is given to other riparian states as part of the strategic
impact assessment. The notified states are to be given at
least three months to identify relevant issues for address-
ing in the subsequent preparatory studies. The second no-
tification is to take place prior to selecting an option on the
shared river, and the potentially affected riparians should
be supplied with adequate technical information about the
proposed project and should be given six months to re-
spond. In case any of the notified states fails to respond
within the specified time, the notifying state could proceed
with the planning and construction “subject to its obser-
vance of the relevant international law principles and the
Commission’s strategic priorities and policy principles.”
In case a state fails to notify another potentially affected
riparian state of the project, the latter should be able to
request and receive information on the dam and to make
their views known. If the notified state objects to con-
struction of the dam, then the matter should be referred to
an independent panel. Dams on shared rivers should not
be built in cases where riparian states raise an objection
that is upheld by the independent panel.

Those recommendations are not entirely new. They
are based to a large extent on the principles articulated in
Part III of the UN Convention on “planned measures.”
The only difference is that the UN Convention provides
for a one-time notification, to be accompanied by all avail-
able technical data and information. Article 33 of the UN
Convention details procedures for dealing with dispute
settlement. According to this Article, if the parties con-
cerned fail to resolve their dispute through negotiations or
the use of good offices or mediation, then the dispute shall
be submitted at the request of any of the parties to a fact-
finding commission. Detailed procedures concerning the
composition and procedures of the independent panel are
outlined in Article 33 of the UN Convention. After com-
pleting its work, the independent panel shall submit its re-
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port to the parties concerned setting forth its findings, their
reasons, and such recommendations as it deems appropri-
ate for an equitable solution of the dispute. The parties
concerned shall consider the report in good faith. How-
ever, the Commission went beyond consideration of the
report in good faith by the parties and recommended that
dams should not be built in cases where riparian states
raise an objection which is upheld by the independent panel.
It should be added here that the UN Convention, in addi-
tion to the fact finding procedures, also recommends re-
solving the dispute through arbitration or through the
International Court of Justice. Those two procedures are
subject to a special declaration in writing by the parties
concerned.

The Commission did not attempt to ascertain if the
notification procedures described above, or any form of
notification procedures, were followed in any of the five
in-depth studies of dams on international rivers, or in any
of the 152 cross-check surveys of dams that are built on
international rivers. Addressing this issue would have given
some indications on the willingness on the part of any ri-
parian states to follow those procedures.

Shared Rivers between Political Units Within
Countries

The Commission emphasized that the seven strategic
priorities are as relevant to rivers shared across bound-
aries as they are to rivers shared between political units
within a country. In countries where water issues are con-
trolled at the national level, the Commission recommended
embodying that the principles on shared rivers in national
water legislation and developing appropriate policy frame-
work for the local level. In countries with political units,
the federal authority should explore mechanisms to en-
courage good practice and provide incentives for compli-
ance with the seven strategic priorities. Licenses and
environmental clearance, as well as federal funding if that
is sought, could be used for ensuring that environmental
and social provisions are met.

It seems surprising that the Commission has given this
issue such prominence since there are not may countries
where jurisdiction over water resources has raised issues
between the federal authority and the political units within
that country. The few examples include the United States,
Australia, India and Brazil where the respective roles and
responsibilities of the central and state governments seem
to be fairly defined

Construction of Dams in Contravention of Good
Faith Negotiations

The last recommendation with regard to shared rivers
deals with cases where a government agency facilitates
the construction of a dam on a shared river in contraven-
tion of the principle of good faith negotiations between
riparians. The Commission recommended that in such
cases external financing bodies withdraw their support for

projects and programs promoted by that agency. The Com-
mission reasoned this on the need of the international com-
munity to take a strong stance in cases of shared rivers.
And although the Commission recognized that the deci-
sion to build a dam is often considered a sovereign deci-
sion, the Commission nonetheless emphasized that the
decision of external agencies to support a dam should de-
pend on whether the proposed project complies with the
agency’s policies and guidelines. It thus urged the bilat-
eral, multilateral, and export credit agencies to harmonize
their policies towards shared watercourses. The Commis-
sion seemed to base its recommendation on the fact that
by supporting such projects, those external agencies are
helping to free the national resources, which could be allo-
cated for projects and programs related to the dam. This
is, in essence, a direct, financial affect to the agency that
has built a dam in contravention of good faith negotiations.

This is the most far-reaching recommendation of the
Commission with regard to shared rivers. It certainly goes
beyond the principles enunciated by the UN Convention.
However, this recommendation is based on the overall spirit
of the principles of cooperation, good faith negotiations,
and collaborative arrangements over shared rivers. The
recommendation is likely to put pressure on some coun-
tries and their dam agencies, as well as on the external
financing agencies, to pay more attention to the estab-
lished international water law rules of good faith negotia-
tions with other riparians. Indeed, this recommendation
will certainly enliven and enrich the debate in this area.

Conclusion

This article has indicated that the manner in which the
Commission has dealt with the issue of shared rivers has
some shortcomings, including the failure to investigate
whether and to what extent the principles of international
water law have been followed in the in-depth case studies
and in the dams that were cross-check surveyed were
built on shared rivers. The shortcomings also include the
misconception about the perceived conflict between the
principle of reasonable and equitable utilization and the
obligation not to cause harm. Nonetheless, the Commis-
sion has strengthened and encouraged the basic require-
ments of cooperation and good faith negotiations over
shared rivers. The Commission has also broadened the
discussion over the optimal utilization of such rivers, from
the narrow view of sharing their waters, to the wider ap-
proach of sharing the benefits derived from rivers. An-
other major contribution is the Commission’s
recommendation that external financing agencies withdraw
support from the projects and programs of any agency
that builds a dam in contravention of good faith negotia-
tions. These recommendations, as well as the endorse-
ment and broadening of the basic principles of the UN
Convention will, no doubt, enliven the debate on those vital
issues.
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Moreover, the Commission has, for the first time,
brought international water law  to the international fo-
rums debating dams to be built on shared rivers. Hence, it
is no longer only the engineers, economists, and financial
analysts who are leading the debate. Environmentalists,
affected peoples, and now, international water lawyers
have joined as equal partners in the debate over dams.
That by itself is, indeed, a major contribution by the Com-
mission to the field of international water law.
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