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Book Reviews

Groundwater - Legal and Policy Perspectives,
1999 World Bank Technical Paper No. 456. Edited
by Salman M.A Salman, Washington DC, USA. ISBN
0-8213-4613-X

John Griffiths, in 1986, described the background to
the concept of legal pluralism which had been circulating
since 1981.  Legal pluralism means the presence in a social
field of more than one legal order and can arise from “cus-
tomary law” interacting with colonial laws, and importantly,
even within post colonial societies within their laws and
policies. In the globalized world, the final extension to this
in 2002 may be the impact of international laws and obliga-
tions on domestic law.

This book on Groundwater Laws and Policies illus-
trates the concept of legal pluralism in all of these dimen-
sions. It is a well presented and carefully edited and
commissioned set of 14 papers and five indexes illustrating
the collision of law and policy in many jurisdictions,
transboundary issues, hydrological information, and  future
prospects. I can only feature a few of the papers in this
review. Overall the book is an excellent contribution to the
literature on water policy and law and if it has one theme it
is that groundwater regulation should be stricter than sur-
face water because of its nature. The book illustrates and
posits reasons why this is not the case, and demonstrates
the intra and inter jurisdiction legal pluralism that leaves
groundwater the poor cousin of surface water management.

The Biswas keynote paper leaves no doubt as to the
fact that groundwater has not been managed well by any
jurisdiction, and makes the point clearly that frameworks
differ from country to country, and there is a multiplicity of
overlapping legal requirements in many countries. The  pa-
per considers that these need to be rationalized, and that
there must be greater investment to rectify address the prob-
lems of overdrawing , pollution, and lack of electricity to
use the water in some places. The first paper by Foster
reviews the essential concepts for groundwater regulators
and looks to the broadest concepts such as land use plan-
ning to reduce the pollution potential. The chapter by Burchi
outlines facts about reliance on groundwater for potable
use on a world scale and looks at the issues of allocation,
depletion, and pollution. This chapter reviews the Roman
law principles and then gives well selected examples of
changes to regulatory practice so as to require reasonable
use. This is implemented by the pre-emptive right of the

state under a public trust to impose restrictions on tenure
of allocations, penalties for nonuse and use requirements
such as laser grading, and to create binding rules for local
users to work out how to comply with and to charge for
water. Solanes works on the issue of water markets and
illustrates by examples how the use right can be traded
and the pitfalls of lack of state intervention. In all market
systems, Solanes is an advocate for the “use it or lose”
when water markets exist between prior users of water
(who generally grow annual crops). The groundwater mar-
kets are all riddled with externalities, conflicts with cus-
tomary uses, regulatory failures, and examples of regulatory
capture and this is demonstrated by numerous examples
from South Asia and the US.

After these conceptual papers there are 5 case study
papers looking at groundwater issues and World Bank
experiences in regulation in Bangladesh, Jordan, Mexico,
Nepal, and Yemen. These case studies illustrate the need
to avoid the sectorial approach to water management
which has often ignored groundwater issues and indeed
has left some countries pitifully unaware of their resources
and their condition. The papers raise specific issues such
as groundwater mining and transboundary  interests which
should have resonance in many other places.

The final section of the book deals with international
groundwater law. The chapter by McCaffrey outlines the
1997 Convention on the non navigational use of water
courses and applies those principles (as they should be) to
groundwater, although acknowledging that states have
been slower to adopt this in relation to groundwater.
Krishna and Salman argue for policy reform of the World
Bank to facilitate more attention to groundwater and a
more inclusive policy for transboundary projects. Free-
stone considers the implication of environmental law and
sustainable development concepts including inter-genera-
tional equity and the precautionalry principle on domestic
legislatures and the whole nature of development. This
paper refers to many non-groundwater cases and treaties.

Overall this is an excellent contribution to the water
policy literature.

Review by: Jennifer McKay, Member and Director
IWRA, Professor, Water Policy and Law Group, School
of International Business, University of South Australia.
Emails: Jennifer.McKay@unisa.edu.au.
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